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INTRODUCTION. 



Sure triumph of truth—Fori-ner construction of the British Constitution) by 
York, Talbot, Blacksione, and Mansfield— New construction involved ia lh« 
decision of Lord Mansfield, in the Somerset Case, (1772)— Bevoliilion ia 
Enclifh Jurisprudence— Secret of that Revolution— Qraaville Sharpe— Origitj 
and foundation of law, immutable and eternal. 

The main views I have presented will assuredly be con- 
demned, — and in that condemnation I read the sure presage 
of their prevalence. They will be condemned, in this sel- 
fish and bewildered world, because they are true, and they 
will ultimately triumph, /or the same reaso'/t. The popular 
suffrage may determine whether ih?y shall be received in 
time to prevent the wreck of the present Federal Govern- 
ment : — but it can no more decide against their final recep- 
tion than it can decide against the final reception of any other 
truths of science, physical or moral. There is immortality 
in Truth. But all lies are doomed. 

Up to the month of May, 1772, it was as currently believed 
in England, that the slaves held and sold there, were thus 
held and sold, legallij, and in accordance with the British 
Constitution, as it is now believed that the slaves held and 
sold in the United States of America, are thus held and sold, 
legally, and in accordance with the American Constitution. 
But the decision of Lord Chief Justice Mansfield, in 
the case of James Somerset, at the date above mentioned, 
revolutionized the jurisprudence of the realm, overthrew 
ancient precedents, reversed vener.ited decisions — and in- 
scribed beneath the cross of St. George, on the royal flag — 
"slaves can not breathe in Englarid.'" 

And what was the secret of that mighty revolution? — It 
was this. — The simple foundation truth of all legitimate and 
valid jurisprudence, divine and human, that Right is author- 
ity — that reason is the soul of lam, had obtained a lodgment 
in otie human heart, that iruly apprehended its meaning, and 
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did not ho].'.! it an itile al-.stvaclion. Thnf heart was 7(0t the 
heart of a York or a Talbot, (the Attorney and Solicitor 
Oeneral of their dav,) who, in 1729 had recorded their opin- 
ions in favor of the slave muster's claim. It was not the 
heart of a titled judge, Dr. Blackstone, who, at a later day, 
finding thnt a passage in his learned Commenlaries was ef- 
fectively quoted, at pending trials, in favor of the rights of 
the enslaved, adroitly furnished a new and revised edition 
ofthenj, in season lobe used, triumphantly><£?<?fns^?Ae/rfa?5, 
by the slave master's counsel. It was not the heart ollSir 
James Eyre, Recorder of London ; who, when retained as 
counsel, on behalf of the oppressed, adduced, to dishearten 
his emplover, the opinions of York iind Talbot, and added 
that the Lor(" Chief Justice was agreed with them. It was 
TM»/ the hear! " any one of those eminent lawyers who, when 
consulted by the ftiends of the enslaved, declared "that the 
laws vi^ere against them." It was not the heart of th'it Lord 
Chief Justice Mansfield himself, whom history has ranked 
with "the most distinguished lawyers" of that age, and who 
along with them, "crouched down beneath the lie" (of legal 
enslavement) and "affirmed its validity"— the same Lord 
Chief Justice, who in 1771 (one year before his own immor- 
tal decision against legal slavery) was so firmly attached to 
the ancient precedents in its J'avor, as to refuse giving judg- 
ment against the noted kidnapper, Stapylton, when an hon- 
est jury had given verdict against him; — that Chief Justice 
Mansfield, who, during this same Somerset trial, when over- 
powered by the argument for liberty, and dreading the pub- 
lic rebuke, delayed judgment, hesitated, sought, unsuccess- 
fully, to shun the issue, by beseeching the slave master to 
manumit the slave, and whose final decision (the boast and 
glory of his country) was delivered with a " iawyerrlike cir- 
cumlocution" that betrayed the inward bent of bis mind, 
and the reluctance with which he yielded to the claims of 
equity, and the rising voice of human nature.* 

* 8te Charles Stnnrt's Mf moir of Granville Sliarpc, which con tains in dcufl, 
the particulars above alluded,to. 
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No 1 It was 72ot to hearts like these, (hot the ''soul" and 
vitality of British Consiiluiioiial Law, and (j{ <iU. law, were 
revealed I It was reserved to Gka^villc Shap.fe, without 
rank, without office, without literary pretension, or legal 
erudition, in the face of ail the law authorities of his age 
and nation, to plant himself upoa the right and ihe Uue^ to 
breast the current, almost single handed and alone, till he 
saw the Right prevail, and Mansfield officially announce 
it — and Biackstone condescendingly record and endorse it — 
thus rearing a colugin of glory under which their own 
learned lumber, with that of Talbot and York, li-es buried 
out of sight, among rubbish of the daik ages? Thus shall 
it always be ! 

Whether my argument has been happily presented, time 
and the public voice must determine, though they can not 
nullify the truths I present, I only ask the candid reader to 
weigh the evidences of those truths, I will not dishonor 
his reason by asking him whether the reception and prac- 
tice of them would degrade our common humanity, or offend 
our benevolent Creator. There is neither legitimate au- 
thority, nor binding precedent, nor valid law, except in 
harmony with His 2oill. Let the Yorks and the Talbots, 
the Blackstones and the Mansfields of America understand 
thai : — and let them remember their relation to the people, 
to whom Divine Providence is rapidly teaching the alphabet 
of that sublime truth. It is for the people I have written ; — 
for the people, by the grace of God, and under his authority^ 
free, independent and sovereign — the divinely appoinied ar- 
bit«rs of their own destinieSj the students (if they will 
understand themselves) and the subjects^ not the framers, 
nor yet the arbiters of those original laws, immutable and 
eternal, upon which human nature itself was modelled, 
and from the sure operation of which, no age, no nation, no 
race of men, ever escaped. 



GENERAL NOTE, 



In the preparation of these page?, I have had recourse to 
whatever, within my reach, was thought adapted to throw 
light on the topics under discussion. I have availed myself, 
freely, of the researches of my fellow-laborers, in the cause 
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of human freedom, who, in their constitutional investiga- 
tions, have preceded me. Very few of them have looked, 
however, in the direction at which I have aimed, and those 
few have confined their inquiries to only one or two points, 
and built their argument on much narrower grounds. The 
right to restrict slavery, on the admission of newStates-the 
po.ver of Congress over f.he Federal District and Territories, 
and over the inter State slave-trade-the constitutionality of 
the law of '93 — the obligation to return fugitive slaves — 
the right of trial by jury- — the aggressions of the slave codes 
on the rights of the free Stales— the right of petition — the 
freedom of speech and of the press — these have been the 
more common topics of discussion, and the argument is per- 
haps exhausted, on the commonly occupied grounds. — In 
the field I have now entered, the marks of occupancy are 
comparatively sparse and new. Yet many implements 
wielded in other departments may find a place here. 



CHAPTER I. 



THE QUESTION- AT ISSUE. 

lu mea&inf: and magnUnde— ItnpossibilitT of eTaBion—Tcstimonir of Aioeri- 
e«B Statesmen— Mo middle ironnd—lUuitrative politics bf the eouatrf— State 
aetion— Action of the Federal Government— The alternative. 

Do we live under a free government, or a despotiMa ? 
Does the organic law -of our national governnient enable it 
to "establish justice ?" Or is it founded upon a " compro- 
mise" with injustice? Does it "secure the blessings of 
liberty" to its founders and their "posterity,"* or does it 
guaranty the curses of slavery to large and increasing num- 
bers of them, and ensure the ultimate wreck of the whole 
nation's freedom ? Does it " form a more perfect union," 
or does it by "permitting one half of ^ the citizens! to 
trample upon the rights of the other, transform those into 
despots, and these into enemies?" — thus drawing d'ownup^ 
on itself the "execration" of wise statesmen? Does it 
" ensure domestic tranquility," or does it " guaranty" or to- 
lerate by " compromise" th^most perfect possible specimen 
of " domestic" disorder ? Does it " provide for the common 
defence," or does it "compromise" the security of the most 
defenceless of its citizens — " guaranty" or permit the suc- 
cessful invasion of all their rights, and "guaranty" likewise, 
or permit, by " compromise" t^e well known cause of all 
our great exposure to internal commotion — the admitted and 
insuperable obstacle to any elective defence against a fo- 
reign invasion, by a " third rate maritime powt-r ?" Docs 
it provide for the general welfare," or does it " compro- 
mise'* that welfare, "guaranty" its deadliest enemy, and 
bind its citizens to stand ready, at a moment's wamtog, to 
engage ID a bloody contest against liberty, against their 
own declaration of self-evident truths, against man's 
inalienable rights — " a contest" in whio^ " no attribute of 
the Almighty could take sides with t' -^tal" Is it & gov- 
ernment in favor of human improvr:nent, human liberty, 
and human happiness, or against them ? In favor of virtce 

* ** Til* BoblMt blood of Tlrgtttla nat th« ; ^Int of •larw.'^ 

. t h (hU ctptenioB of StWmoa, ^t* tb* coaee^«<i ^{Mtmktp otiMm- 
»tmti.—An American citiMDS a«K«..^ Jtt«4rf And without n TiotatiM «f 
' tiM AmMtesB CmutiMim t 
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and nioraiity or ajiaMrU them ? Is il a government in ac~ 
ooniance with llie 1"'^ 'ine will ov against it ? 

These questions; nie propounded, 'not in respect loany, or 
to all the successive izd/mnislrations of the national govern- 
ment, but m regard to its original organic structure — its 
inherent nature- and character — its Constiintimal Laio 

Is the Constitution of the United States, rightly expound- 
ed, in favor of liberty or against it ? In favor of slavery or 
against it ? Does >t " secure liberty" and accordingly pro- 
hibit its opposite — slavery? Or does it res{ upon a "conir 
- promise" with slavery, or a " guaranty" of slavery, and 
therefore "compromise" the question of liberty, or guar- 
anty" its downfall s _ 

In other words, is the Constitution of the United States, 
in truth and reality, what it professes, in its Preamble, to 
be — or is it, at bottom, the .very opposite of its high profes- 
sions f Is it a delusion — a deception^ — a fiction — a sham ? 
Should the friends of liberty, of human nature, and of the 
loving Father of human nature, cling to, and cherish it? 
Should they labor to disabuse it, and wield it, for its pro- 
fessed and its real ends? — Or on the other hand, should 
they abandon all hope from that quarter ? Should they- ex- 
pect from it, (faithfully administered, and ih accordance 
with its true character,) no deskable u iion, no establishment 
of justice, no assurance of domestic tranquility, no provision 
for the -common defence, no promotion of the general wel- 
fare, no guaranty of the ' blessings of liberty to themselvej. 
and their posterity ? Is it incapable of securing those " in- 
alienable rights, life, l?herty,znA the pursuit of happiness" — 
for the securing of which, goverYiments are instituted among 
men, deriving their just powers {under God) " from theeonr 
sent of the governed?" Are its powers too "?2»zzYe<^" to 
"secure" those rights ? Does it *' compromised^ and has it 
therefore " become rfesfrwciizre of these ends ?" And is it 
accordingly, **the right of the people to alter or to abolish 
it, and to institute a new government, laying its foundation 
on such principles, and orgai^izing its powers in such form, 
as to them shall seem most likely to e^ct their safety and 
happitiess?" Is the right of revoliition our only aVenue to 
the security of all those o^^er rights which our fbrefelhers 
sought to secure, arid perjjetuate, when in^ their enterprise of 
fduhding a new govertment, they " appealed to the Soprenie 
Judge of the wo^Jd; foti the; rec4j«i4*i of ?t)ieiT, inteRU'o^i" a«d 
'^nautuajiy pledged ta each other, ibeirJiTes^Ui^jr/caluseSt 
and'thefr sacred ht)hor?*'' 
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iMi'OssiniT.iTV OF Evasion. 

TnK pqint and significancy of these questions are not to 
be evaded or turntHl asidi;, by the customary references made 
to the peculiar structure of our government — the limitations 
of the Federal authority— the unimpaired sovereignty of the 
several States — the alleged "compromises" or "guaran- 
ties" essential to the adoption of the Federal Constitution, 
in the first place, or to a continuance of the Union cemented 
by it, now On all these points, and on all others of the 
•^ame complexion, the persons who bring them* forward may 
make such statements as they may think proper^ — may adopt 
such hsories as they may prefer, and for the argument's 
sake, (so far as the positions of this chapter are concerned) 
we may admit either one, 07 another, or all, of those state 
ments t,nd .theories to be correct — without changing or mod- 
ifying, in the slightest degree, the issue we have made up, 
and r ■'-^-«nted. Such considerations can not change or arer/ 
the 'ssuj, though they wcjf help to decide it. 

The question is, whether the structure of our National 
Go /em m en t, (whatever it maybe, in detailj.and whatever 
circumstances may have shaped it) is swch, inmatter offact, 
as to enable it to " secure liberty" and repress despotism ? 
Whether it can protect humqji rights, and prevent violations 
of them ? — Whether it is covipete^it to do the promised 
to the People, and to posterity, in its Preamble? Or whe- 
ther, from any cause, it is so " limited" — "balanced" — 
"compromised," "guarantied," crippledj forestalled, fet» 
tered, thumb-screwed, and gagged, that it can do iwihirig 
ofthe-Jcind? ". 

is it, what it professes to be, a civil government, emi^pW' 
ered to "Wablish justice" (to "execute judgment between 
a man and his neighbor") " to ensure domestic tranquility, 
provide for the common defence,, and secure the blessings 
of liberty to ourselves, and our posterity ?" Or on the other 
hand, was there a mistake made, in supposing that the pro- 
visions of the Constitution in detail, were such as to peirriit 
andiCnable the Government to accomplish these bigh ends ? 

It haSj somehow, come to pass that the people of the 
twenty-six States constitute one nation^ — and arfe bound, 'ubj 
in one and the same, destiny. This is tLe admitted fact, Ji 
I's claioied, too, that the Federal Constitution contains a d^- 
scnjjtiop ofi the arraflgpmsents :by Trhich they are thiis bound.; 
Wimt ate those arra«gernent8? Do they desclriiie a-ciyjl 

f ^vernmeni ? Ot on ly a eon federacy ?' Or a treaty betW^en . 
I?un!ted S'»a!es ? If they describe (ns will be conceded by 
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most men) a civil government over United States — what is 
that government, in ike essential elements of its character ? 
Is it a free government or a despotism ? Is it in favor of 
liberty or of slavery ? — Both,ox neither, it can not be. One 
OR the other, it undoubtedly IS. 

If we have a civil government, deserving the name, it em- 
bodies, of course, the vital elements of all valid civil gov- 
ernment. What these elements are, we shall consider as we 
proceed ; — If we have what professes to be a civil govern* 
ment, and yet lacks these vital elements, it is high time we 
had delected the cheat. We pay enough for the support of it, 
to feel ourselves entitled to the benefits it has promised us. 
If it'can ?iot yield them, let us know the worst of the case, 
and either get along without having our work done at such 
vast expense, or get better help, for our money. 

The more successful any persons may be, in making it 
appear a plain case that the peculiar structure of our Go- 
vernment, the limitations of the Federal authority, the un- 
impaired sovereignty of the States, the guaranties or the 
compromises of the Constitution, the implied understanding 
of the contracting parties, or any thhig else, has put it out of 
the power of the National Government to " estallisk justice,'* 
"secure the blessings of liberty ''^ (including of course, the 
suppression of injustice, and of tyranny,) the more successful 
of course, they will be, in proving that the experiment of 
liberty, under our present Constitution, is a failure, that its 
place must be supplied by a better, or that civil and religious 
liberty must be relinquished. Such a construction of the 
Constitution loads it with a mill stone that must sink it — and 
sink the American People with it, unless they speedily cut 
themselves loose from it. 

To say as some do, that the National Government, in its 
organic structure, is neutral on the question of liberty or 
slavery, is directly to contradict its express professions. It 
is moreover a statement of that which is impossible in the 
nature of things. But were the statement never so correct, 
such a fact would decide the question that the Constitution 
and the National Government are worthless, unable to fulfil 
their high promises, or do otherwise than disappoint the ex- 
pectations based upon them» 

To represent, as do others, that the Constitution is partly 
in favor of liberty, and partly in favor of slavery, is to re- 
present that it is a house divided against itself which can not 
stand. To say that it is in favor of genferal liberty and par- 
tini bondage, is to say that it is in favor of a known imposn' 
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kiiity, that can never be atttained. To say that it cnn secure 
general liberty^ and al the same time guaranty /ocaZj^aDery, 
or even compromise or permit its existence, is to affirm the 
greatest of moral absurdities, to deny self-evident truths, to 
falsify human history, to libel the unity of human nature, to 
profess a disbelief of the first axioms of political science — 
the connection between moral cause and effect : — It is to 
insult the common sense and moral perceptions of an intel- 
ligent and free People. 



Testimony of Amebican Statesmen. 



In unison with these statements, and with the implication 
that the power of the National Go%'ernment, (if it has any) 
to " secure the blessings of liberty" is, of necessity, the 
power to abolish slavery, we cite a few extracts from the 
writings of eminent American statesmen. 

Thomas JcrrEison. — "And can the ubcbties of a nation be thought Sfcru 
when we have removed their only firm basis, a conviction in the minds of the 
people that these liberties are ih'e pin of Ood? That Ihef arenot lo be violated, 
but wilh hit wnlK T Indeed, I tremble for trif countrf wlien I reflect that 'God it, 
ju»t, that hiB justice can not ^5leep forever.' " 

, '< When the measure of their lp«r§ shall be full— when their tears shall 
have involved heaven it self in ienkacis—tUmbtleti a God of justice will awalten 
to their distress, and bf diffusing a light and liberalitv among their oppressora, 
or, at length, by his txterminating thvnder, munilett nitalteniion to the thing! 
of this world, and that they are not lefl to the guidance of a blind falalitjr.'' — 
Kolet cn Virginia, 

In the same connection, Mr. Jeffersok describes the 
whole commerce between master and slave to be *• the most 
unremitting despotism on the one part and degrading sub- 
missions on the other" — and affirms that the child of a slave- 
holding parent — " nursed, educated, and daily exercised in 
tyranny, can not but be stamped by it with odious peculiar- 
ities." — Can these educated tyrants^* understand and guard 
civil liberty ? Car they be the rulers of a free People? 

WiLtuM FmcBHir.— " For my own pari, 1 have no hope that th« stream of 
general libtrlv will flow fsreverj unpolluted, through the mire of partial botf 
iage, or that those who hnTet)een habituated to lord it over others, will not, in 
time, become base enough to let others lord it over them. If they resist,)! will 
be the stroggle of pride and te(fitAneu, not of principle."— Sj>e«<* in tka Manf- 
land Heuie of Delegates, 1789. 

John 3ai.—" Till America comes into thistneasate [the alwlitlcn of «{cr«ry] 
her prayers to Heaven" (i. e. for liberty) " will be imfioue. Tbisis a strong ex- 
pression, but it is just."— " I believe God governs the world, and I believft it to 
be R maiim in his, as in our courti that he who «slu Cor justice must do it."— 
Later from Spain, 1780. 

The doctrine of Jefferson, of Joy-, aad of Pinckney, is er- 
idently this : — Liberty can not be secure in a country where 
there is slavery : — they are opposites and can not harmonize. 
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.One oivthe piher must give place to its antagonist. God 
vyi.ll not give liberty to a people who permit slavery. 

Ifit be said, of any government, thaiit cahmt abolish slaver- 
fy^ in the couatvy >6vei- which it is established, the meaning 
qf the: statement, .if it have any. intelligible rneaning, musl 
be,; that such gpvertiment'Can not " secure the blessings of 
libe^^^ty" to the country over which it is established. If the 
abolition of slavery be left wholly to " moral suasion,'* then 
the preservation of libeny is left wholly to mprai suasion, 
and the functions of civil government cease. No arrange- 
ments, influei^cfcs, or machinery of any kind, can do more to 
diffuse light, than- they can to dispel darkness ; to secure 
>varmth, thar) to prevent cold ; to *' secure liberty," than to 
abolish slavery. Can any truisms be more self-evident than 
thfese? 

, If the whole question of slavery is left, exclusively, to the 
State Governments, then the whole question of libej^ly is hit 
exclusively to the State Governments, and the National Gov- 
ernment becomes a mere nose of wax^the fifth wheel to 
the coach, a nullity by v^hich no man can be bound- 
Further testimony might be cited, from prominent states- 
rhen and literary gentlemen, by no means obnoxious (o the 
charge of prejudice against slavery, or under zeal for its 
abolition. Speeches in Congress, and in State Qonventions, 
Governors' Messages, Kesolutions of State Legislatures, &c., 
fee., abound in varied expressions and implications of the 
sentiraent^hat ihe. continuance of slavery involves its virtual 
eztensioTii^ in scme fprm, over the mass of the laboring popu- 
iatioTipfthe country at liirge. In the same connection with 
axgunients for the perpetuity of slavery, and demands: for 
ite suppression of efibrt^ for its overthrow, it has been urged, 
from^ thcse high, sources, that' "those who earn their daily 
bread by, the sweat of their brows can never enter into pc 
iitical affairs,"* that " the relation between the capitalist 
and the laborer, in the- South is kindisr and more productive 
ji3Wnuiine attacjEflsent,; tifaia eiists between the same daSses^, 
at^y wbere else Q|i the 'gbb'e,''t that "^^gentlemen" (Reprei 
sentatives in Congress) " 'frbiii the Korth, must not start at 
this tnttb," thiat one ^^ais*?' of citizens must practically and 
sftWfto^aBy : mri Mfiiothtr' ddsls:^ ih sortie shape ot f6rrti"|; 
—that while tbeifioh^avfeboldhig States 'yit^^^^^ 
be prompt to suppress " Anti-Slavery Societies"^" lh%s6bef' 
arid coi»idi^r Ateipbtt^a: ef tMSBm^<^\\i^ym*^^^ 

^'-''^ ■ . - - . .'^ .': •■ J.-.. , ■■ li 

ConstiUilion, 1S20 — f Prof. Dew, of Williiim und Mary's College, Va.— } Hon. 
Mr. Piclions, Speech in Congrerse, Jan. 1?36. 



CHAr. I.—TIIE OCES'^ION AT .iSStfB. , IS 

ing Slates will reflpct whether the form in which slavery 
exists in the South, is not one modification of the universal 
condition of iaboj'ers," who " witji few exceptions," have as 
little " volition or agency in the distribution of wealth'- asl 
the slaves of the South — that the system of labor am6ng 
freemen, is " not less oppriessive" than that iatnong slaves* — • 
that " the South has less trouble with their slaves, than the 
North has with her free laborers"t--that where menial ser- 
vices "are performed, by members of the political commu- 
nity, a dangerous element is introduced into the body poli- 
tic" — that the slaves if emancipated '* blenched or un- 
bleached" — and admitted to " an equal participation of our 
political privileges" would exhibit *' a revolting spectacle" — • 
that "slavery supersedes the necessity of an order of nobi- 
lity" — and is " 'he corner stone of our republican edifice" — 
that ^'it will oe fortu'nate for the non-slaveholding Slates, if 
they are not, in less than a quar'.tjt of a century, driven to 
the adoption of a similar institution, or take refuge from 
robbery and anarchy, ur^der a military despptism."! — thot 
the abolition of slavery, "gradual or immediate" is rendered 
impossible by "iAe absolute want of fower onthe "part of the 
Gmeral Gcmrnvimt^'' and by "the immense amount of 
capital which is invested in slave properly"-7-ithat the. M dog- 
ma" is " visionary — which holds that negro slaves can rw^ 
be the subject of property"— that " that is property which, 
the law declares to be property" — tt^gt " two hundred .years 
have sanctioned and sanctified negro slaves to, be .properly" 
— that " the moment the incontestible fact is :ad milted that 
negro slaves are property, the law of moveable property 
attaches itself to them, d^ni . secures the ?7.grAi of carrying 
them from one State to aripther, where they are recognisied 
as property" — tha^ " the consequences of ahoiisbing, slavery.,- 
were the measure possible, would be s"uch that abolitionists 
themselves wo'ild shrink jiack in dismay and horror" from 
them — that " i7i the progress of time, someone hundred aaid 
fifty or two hundred years hence, but few vnstiges of the 
BLACK faceywill re7pmn,_ayhqrig p'\3'& that 
the interminable slavery, so long " sanctioried and saftctii 
fied" — so" incoritestibly" identified \vitK therightof " mave- 
able property," thus securing perpetuity to. the do'trieirtic, 
slave trade, and with- th« whole ]Sorth, i(under the law of 
'93)"as its hunting- groutid, without . jury: triDl,-T-a slav^ 

*Hiin. John C. Ciilhoim's Ms»;j Keport, U.S. Senate, F<l>. ieS6,and accpptedbf 
Aat liodv.— t Mr Haruniomii of South Cnrdlina, Speech inL onpn-ss — ^Messagf 
ofGiiv. McDiiffie 10 Ihe l.cgisiatiireof Sonth Cafolina, nadnpnTO^cd and nclwl 
npoaby lUat body,— fl Speech of Hon. Hefiry Clay, ia ibe U. S. Senate, Feb. 7, ' 
1339. 
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auvi a slave-trade which the General Government has no 
jwwcr tO' terminate — and which none of the State Legisla- 
tiiues, (by the late decisioi) of the Supreme Court of the 
United States)* has a right to exclude from the field of 
thtir jurisdiction — is a slavery and a slave-trade to be per- 
petuated "AMONG OUR POSTERITY"—" but 
FEW VESTIGES of the black race" remaining ! 
No Middle Ground. 

Let the assumed premises of Mr. Clay be conceded to him, 
(viz:) the right of property in man, under American Consti- 
tutional Law — the legality of slavery in America, including 
the inter State slave-trade under the Constitution of the 
L^nited States, and the "absolute want of power on the part 
of the General Government" to abolish this American slave- 
ry and slave-trade, and all the rest of his argument, with its 
tremendous conclusion, follows of course, unless a ray of 
hope might reach us from the good will and pleasure of the 
legislatures of the slave States themselves. t 

Not less logical and demonstrative are Jie conclusions of 
Gov. McDuffie's Message, paradoxical and extravagant as 
they may seem, unless we start, in the outset of the a'"gu- 
mcnt, upon the opposite principle, and affirm that American 
Constitutional Law regards "all men" "bleached or unbleach- 
ed" as "created equal, and endowed by their Creator with 
certain inalienable rights — life, liberty and the pursuit of 
happiness." — On another assumption, it is manifest that 
our Government regards men as unequal : and if this be 
true, it is evident that condition and not color, (according to 
both Clay and McDuffie,) must ultimately become the sole 
distinction between the privileged and the servile. 

Every government is based upon some principle — is based 
upon either one or the other of two principles — the principle 
01 human equality; or the prinf'iple of human inequality, of 
domination and subjection. If the American Government is 

• Decision in the case of Prigg vs. the Stale of PcDnt.»lvania. 

t It seems not quite certain that a little variation and extension of ths same 
argument would not almost equally remove from the lepislatun's of the slave 
Stales Ibemselves, Ihc power ofabolishingslavery — a position not unfrfquently 
held, at the South.— The '• Incontcstible" right of " moveable property" so long 
" sanctioned and sanctified" would present very grate claims, in the eyes of 
statesmen who bold the. vie ws of Mr. Clay. And iheni if the Conetitutinn of the 
United States, " the supreme lav of the land"—" guaranties" that same right 
of properly, and mar ride, rough shod, over the legislatures of the non-slave- 
holding Slates, an4 convert the whole North into ihe himting ground of ihe 
slaveholder, to make that "guaranty" good, how will it be made lo appear 
that ihe same " gnaranty" does not extend over all the States in the Union, and 
forbid Southern legislatures to do what Northern legislatures may not ? !sup- 
fox Maryland should pas? an a<:t abolishing slavery —Would not the same de- 
eiftlon of the l)aited States Court, that now prevents Pennf ylvania from cxecu- 
Utigtts act of abolitioa, preveat M iryland, likewise, from doing the same ihlngt 
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not based upon rhe principle of human equality, then it is 
based upon the principle of human inequality ; and the de- 
gradation of the laboring masses, whom color can not iden- 
tify, becomes, (as McDiiffie hath it,) the corner stone of the 
entire structure. Those who contend for the " guaranties" 
and the " compromises of the Constitution" in favor of slave- 
ry, or its toleration, contend (whether thoy .know it or not) 
for the pith and essence of the very doctrine, so ofiensive 
to many, when stated in the bold and forcible language of 
the Governor and Legislature of South Carolina. 

Illustrative Politics of the CouNTay — State Action. 

The meanijig of the question before us, is thus definitely 
fixed. On its iitagnitude, tl:e reader may reflect at his leis- 
ure. On that topic we can not enlarge. Suffice it to sug- 
gest, that both the meaning and the magnitude of the ques- 
tion have their amplest illustrations in the past and passing 
political history of the country at large. 

The legislative action of the slaveholding States looks 
distinctly and marches ste.idily to svpfression of general 
liberty, both within their own boundaries, and throughout 
the States of the Union. 

In direct violation of their own State Constitutions, ftee- 
dorn of speech and of the press are proscribed, and in espe- 
cial reference to all attempted promulgation of the doctrine 
of human rights .' 

In LoeisiArcA.—'' If nny person shnll use any lanpuupe from the lar bench, 
itaje.or jmljiit, nr nvi/ niher ;i/^re,"[incl«dins hnlls of legislation] ''or hold anjr 
contersation hiiviiig ii tendencv to promolp discontent amongrRKB culoied peo- 
ple, or Insnboiiiniiiiion ntrifin? sImvps., he niMy be imprisoned at hard Inlior, not 
leas than three, nor more than iwetity-one years, or he may suffer DEATH al 
tkt dhcrelionof the Court." 

Similar legislation obtains in Mississippi, North Carolina, 
Georgia, Virginia, &c. And these laws are not a dead let- 
ter. A memi.er of Congress from Tennessee,* in a letter 
to a Northern Editor, requested him to send him no papers 
of a certain description, (and consisting of a Review of a 
Report of Mr. Calhoun, in the United States Senate,) after 
he should have returned home to his constituents, because 
his receiving it, through the mails, and reading it, at his 
family fire-side, would be a penitentiary offence. 

Legislatures and Governors of slaveholding States have 
offered large rewards for the abduction of free citizens ot 
the non-slaveholding States, and carrying them to the South, 
to be tried and pcni^hed there, for advocating human rights, 
in their ovm States, and no legislatureof a non-slaveholding 



• Mr. Hunter. 



16 AMERICAN CONSTITUnONAL LAW. 

State, has, in nny way, noiic'ed the insult! — Demands have 
been made on the Governors of non-s!aveho!dinp Stales, for 
the delivery of such offenders, and also on their legislatures,' 
for jienal enacJmenis against free speech at home. In di-' 
rect violation of the Constitution of the United Slates, free 
citizens of other States, sojourning in the slave Stales, are 
liable, if colored, to be seized, imprisoned, and sold into 
slavery — or (whether while or colored) if maintaininor the 
"self-evident truths" of the Declaration of Independence, 
to be punished with death. 

Action of the' Federal Government. 

The hiitory of the action of the Federnl Government, 
under all onr successive Presidents, is strikingly illustrative 
of our position, ihat .ths Constit:uion must either be con- 
strued against slavery, or in its /ccor— ragainst slavery or 
against (general freedom. 

To those who differ from me on ihis great question, I 
freely yield all the bOTiefiis of a concession of ihe fact that 
hitherto, the Constitution has been construed, in opposition 
to the views 1 maintain : — has been construed, in favor of 
the *' cotnpromise" and the " guaranty" of domestic slavery 
—has been thus construed by the Legislative, Executive, 
and Judicial authorities of the nation. But along with fhis 
concession,.! shall insist -hat the hitherto reigning constiv.c~ 
tion, ns exemplified in the-steady action of the Federal Gov- 
ernment, in all its departments, is a consttuction that makes 
the security of slavery, and not the security of liberty, (the 
profession of the Preamble) the grand and paramount object 
of the National Government — is a construction that has led 
ail the rival statesmen, administrations, and parties who have 
held it, to pursue steadily, amid all their otherwise conflict- 
ing measures and fluctuating policy, the aggrandizement of 
SLAVERY at the expense of liberty; a construction that has 
led the Legislature, the Executive, and the Judiciary, to do 
the bidding of the slave power, at whatever expense, or 
hazard, to the interests, the reputation, or the liberties of 
the People. 

For the /acf* involved in this declaration, it were suflicient 
to cite the reader to — '* A View of the Aciionof the Federal 
Government, in behalf of Slavery, by William Jay," and to 
those new developments of the same action, which, every 
year, and almost every month, are opening before our eyes, 
For a philosophical so/«/ion of those phenomena, it is enough 
to bear in mind the construction of the Federal Constitution 
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that looks in .he very same direcfion, anJ to consider that 
those who tkznJc the Constituiion to b"? in favor of slavery, 
will bs very likely to administer \\. in favor of slavery, what- 
ever ni;iy be said a^^ainst the justice or the policy of their 
measures. If the common conslruction be the correct one, 
we havf' no remedy for the policy of the last half century, 
a. dJjferent Cof2s/i/u/ion,_oT an administration that wiil 
ditrega7-d ihe provisions of the existing one ; a consideration 
to wiiich our attention has not unfrequenily been called by 
' those who object to the balloi box as a means of removing 
slavery. 

AdmittinjT the common construction to be correct, S7<5;;zis- 
sion or revoluiiori are iht only alternatives left to us; and 
both in turn are the probable, the almost inevitable lot of 
this People. The total loss of our l^:berlies will come first, 
and the bloody recovery of them -afterwards. Our destiny 
is before us, and we must float on, till it is fulfilled. Be it 
so, that we live under a National Government, at war with 
our dearest rio^hts, a Government that taxes us for the ac- 
quisition of new territory, whereon to plant new batteries 
aga'nst our liberties— ^that moulds our naturalization laws in 
the manner best adapted to enslave native freemen — that 
shapes its over fluctuating political economy, so as may best, 
for the lime being, divert the avails of free labor from the 
labdrer to the lordling— that employs the expensive diplo- 
macy of the nation to its own infamy — that pretends to pro- 
hibit the African slave-trade, but winks at its successful 
prosecution— that plots against the liberties of South Amer- 
ica and of Cuba, lest the infection of their liberty should 
enable the North American States to becon>e truly free — 
that with indecent eagerness hastens to take by the hand, 
and hug to its bosom, nay*, to incorporate with itself, the 
piratical despotism of Texas, at the cost of a war with Mex- 
ico; while it refuses, for forty years, at a sacrifice of well 
known public benefits, to recognize the independence of lib- 
erated Hayti— that authorizes slavery, the slave-trade, and 
the public sale of freemen, on the national hearth-stone, the 
home and the habitation of its fewn " exclusive" jurisdiction 
— that defines the condition of the American slave, by deny- 
ing to him even the Asiatic right of petition, then declares 
that right forfeited by all the believers in inalienable human 
lights, and next to be held by the entire American people, 
only by Presidential permission — that by its law of 1793, 
for th^ arrest of alleged fugitives from slavery, annuls the 
trial by jury, and (by recent decision of its Supreme Court) 
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suspends the freedom or the chattelhood of its Supreme 
Judges themselves, not upon " due process of law," but 
upon the good pleasure of the slaveholder that may choo«e 
to claim them as slaves. Be it so that all this decisive an ! 
even fatal action against general, liberty, is the action of our 
own National Govornment in which we have confided, to 
"secure the blessings of liberty" — what then ? If the founda- 
tion principles of the FederstI Government require all this 
to he done, as they undoubtedly do, if the Constitution 
guaranties slavery" — or if they permit all this to be done, as • 
they certainly do, if, by a " compromise they permit slave- 
Tj — then we have either to get rid of such u Federal Goth 
emTnenty or relinquish our liberties. 

The wit of man may be challenged to devise another al- 
ternative. American Constitutional Law is either against 
slavery or in favor of k. Both at the same time or neither, 
it can not be. One or the other it is, and must be. If it 
tolerates partial slavery, it betrays and sacrifices general 
freedom ;~foT general freedom and partial slavery, can no 
longer, even dubiously, contest the supremacy. At this very 
moment, liberty trembles, and is ready to fall, if she maybe 
said even now to exist. Under the present Constitution, is 
there any hope for her? We proceed to thkr discussion of 
THAT QUESTION. 

CHAPTER II. 

« STRICT CONSTRUCTION." 

Tum Constitution of 17S7-9. Considered on the Principle 
of Strict Construction. 

SECTION 1. 
THE CLAIMS OF SLAVERY. 

Modm data of tbisnppoftedcompromiM— Remark able procesB proving 
U—Btrict conuraclioa defined—" Persons held to service and labor"— Appor- 
^ioaneoC of repreaentaUre* and dinct taxes—Migration and importalion— 
BppprftsloD or iasnrrection—Protection agaiust domestic TioleDse— Reserved 
ri|htkof(h« States. 

THB CLAIM — ^ITS CHSONOLIK;? — ITS TEXTUHE AND ITS TACTICS. 

Those who claim the "conopromises" and the "guaranties" 
of ibe Constitution in support of slavery, do soon the ground 
of the provisions of the Constitution of the United States, 
formed by a Convention held for that purpose, in 1787, rat- 
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ified by the requisite nrcportioti of the States, in 1787-6, 
and going into operation b}' the organization of the present 
Federal Grovernment under it, in 1789. And this claim is 
«eldo:n made out, from the provisions of that instrument it- 
self, to the satisfaction of the claimants themselves, without 
lugging in, what is claimed to be the " implied understand- 
ing" of the supposed parties to the ** compact" — an under- 
standing, without which it is assumed, the assent of the 
slave States io the Constitution, could not have been gained. 

But beyond the Constitution of 1787-9 and the attendant 
circumstances of its formation and adopiion, the claimants 
are not accustomed to adventure. We have never heard 
the old Articlesof Confederation cited in proof that any such 
compact, compromise, guaranty, or understanding, lay at the 
bottom of that arrangement, or even existed, at that date, in 
any form. The Declaration of Independence, the principles 
of Common Law, the inherent, matter-of-fact, unwritten 
Constitution, the organic frame-work and structure of free 
•government, itself, of civil government, of any sort, have 
tiever, so far as we know, been attempted to be pressed into 
the service of the " peculiar institution" of the South. No" 
thing of this. Its Magna Charta of Runny Meade, its Gen- 
■esis, so far as any national "compact" — "compromise" — 
^'guaranty," or *' understanding" are concerned, claims no 
earlier date than 1787-9. 

It is a matter of some importance to note distinctly, this 
fact, as it shows to how narrow a chronological field, the 
•claim in question, is confined. We became an independent 
nation — one nation — " United States" in 1776, but no man 
claims any national compact, compromise, guaranty, or uti- 
derstanding, in favor of slavery, till 1787-9- 

Another remarkable feature of this claim, is its inability 
to sh'.pe itself into any tolerable conformity with even its 
own Iteau ideal, or model of a seemly or valid claim, by the 
process of a consistent and continued adherence to any re- 
cognized priTiciple of interpretation by which, on all other 
questions, the meaning of this national document, in partic- 
ular, or of any other similar instrument, is supposed to be 
ascertainable. 

The claimants of these "compromises, compacts, guaran- 
ties, and understandings," never think of making out their 
claim by taking the well known rule of strict construction^ 
and adhering to that rule, till the claim is logically proved. 
Nor, on the other hand, #ill they venture the experiment of 
taking the rival principle of interpretation according to the 
«cope, design^ leading object, or " spirit of the Constitution" 
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"and making out their claim in harmonious accordance wilfe 
that principle. 

Instead of this, they never fail to present an argument made 
up of a motley patch- work, of which "strict construction" is 
claimed to have furnished some of the shreds,, too th.tiHied 
and thin indeed to hang together, or shut out the sunlight,, 
without a plentiful lining of supposed intentions, yet carefully 
excluding the grand intention to ^'secure liberty" from com- 
ing into the interpretation, lest " that which is put in, to fill 
it up, take from the garment, and tl>e rent be made worse."" 
The argument commonly begins by insisting that ihe mi- 
nutest specifications of the document shall be strictly and lit- 
erally complied with, that «iot one iota or tittle of the detail- 
ed provisions of the Constitution shviM be suffered to fail, 
though the known and openly avowed end and. object, the 
■main 'purpose^ and spirit of the instrument, which gave it 
existence, should be nullified, should suffer defeat, and be 
relinquished. But in order to make out the needed construc- 
tion of the specific provision itself, in the absence of the ap- 
propriate words and phrases to express the pretended "com- 
pact, compromise, and guaranty" — (yes! — in the presence 
of words positively adverse in their strict,^ literal import, 
an}' expression of that kind,) resort is instantly had tasvppos- 
ed intentions and " understandings" to eke out the coustrnc- 
tion r The declared intent to "secure libehtv" shall have 
no power to help construe, to qualify, much less to set aside 
a technicality that can be read,.by the literal import, to favor 
the " peculiar institution" of slavery. The dead-letter con- 
struction shall be held omnipotent here. But let it be shown 
that the " words of the bond" do not happen, exactly to spe- 
cify, to describe, much less ioname the very " peculiar'* thing 
c'airaed to be guarantied or compromised, behold I the dead- 
letter construction is repudiated, at once,^ and supposed and 
&77j;edMraZ. intentions to secure suAVEsy st:irt up in its place, 
and become Constitutional Law!* 

A SiANmNG Point, and an Umpire. 

Against this backing and filling, this fluctuating, sliding 
process of constitutional interpretation, we record our pro- 
test, in the outset. The " peculiar" claim, with all the 

* When it t» rcmeHnbered that our most popular exjiowAen qf the Constitw 
tion" have l)een accustomed lo reason in this mnnner — That Presidents' Mes* 
saffs, AcU of (;oiigr»»s9 and Judida) deci«ions have heea framed upon ihe fra- 
gile basis of such adroit and aimhip iiyraiions, dignified with ihe mime of expo- 
sitions and palmed off upon a confiding peop^for Coasti'tiilional Law, wc may 
•atefy infer that a true exposition of the ConWitution, whatever it m^iy be. must 
conflict with the now prcralent one —Mr. Clay's Speech n the !-cn;itp, Pinck- 
ney'f, Pntton's and Cjilhoiin's KeporiS; the Act of 1793, Hnd the late decision of 
(be Supreme Courts furoish instaaees u> abundance ol tttcse deceplive niauosu- 
Tre». 



CHAP. II.— STRICT CONSTHTJCTION 



21 



*Tniabilities and attractivcs attnched to it, shall have its fair 
hearing, in Court, Certuinly it shall. But, like all other 
claimants, it must define its position, and retain if, long 
enough to have its nnerits properly canvassed and adjudicat- 
ed. It may choose the " spirit of the Constitution''^ as a rule 
of interpretation, or the rule of '■'^ strict construction^'''' as it 
judcres most prudent. But, having made its ovvn selection, 
it must content itself to remain in the same Court, till the 
verdict is rendered. Even more than all this, we shall con- 
cede to it : for the truth cav^ afford to be liberaL The claim 
of constitutional slavery shall have leave to urge its merits 
upon both the principles of interpretation, "strict construc- 
tion," first, and " spirit of the Constiiution" afterwards, no! 
flying from the one to the'other in the same piea, but trying 
its cause in both Courts, in succession. If the claim can be 
sustained, on the principle of " strict construction" alone, let 
it have the benefit of the verdict. But if it finds itself de- 
feated on that ground then let it appeal to the " spirit of the 
Constitution" and see whether . it can get the judgment re- 
vergeJ. But let it not pack its jury from both Courts, at 
the same trial. Nothing can be fairer thati this challenge. 
On this basis we proceed. And as the claimants always 
commence their suit, at the Court of *' strict construction" we 
will meet them there first. Let them not dodge, till "strict 
construction" shall have pronounced judgment. They may 
then^i}.e their appeal, if they shall have occasion. 

" Persons held to Service and or." 

"\o person held to service or labor in one State, undt . '.he laws thereof, 
cicaping into another, shaU, in consequence of any law or regulatioH therein, 
K>% discLargcd from such service or labor ; but shall be delivered up on claint 
of the party to whom such (service or labor may be due. — ConttiluUon, Art. IV. 
^eetioH 3, Clause 3. 

Who, unacquainted with the facts that have taken place, 
with the past and daily passing history of this country, 
would ever have conceived thai these words described the 
case of a fugitiye slave, and required his delivery to the 
slaveholder? No one! Yet such is the cZam set a p, un- 
<ler this clause ! But " strict coKstritction" allows no re- 
ference to past or passing events, for a key to the meaning 
of the document. It insists that the words o( the instrument, 
the literal words, according to their commonly received an^ 
authorized import, and nothing biU the words shall be allo^* 
ed to roll us the meaning of the Constiiution, It rules thp 
Historian n:A the News Journalist out of the witness-bojf, 
and installs Grammarian and the Lexicographer, in their 
stead. To their testimony we will now attend. 

Mr. Grammtirian— -Please to " parse" for the Court and 
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Jury, this third clause of the second section of the rourcfo 
article of the Constitution of the UnileeJ States. And teil 
us by the rules of grammar, who it w, that ** shall be deliv- 
ered wpt* &c,» under this clause. 

Mr. Grammarian parses the sentence, and thus gravely 
responds — " According- to the principles of grammar as 
taught by Murray, Smith, Kirkham, &c., it appears that — 
•* iVo person held to service or labor in one Stale, under the 
laws thereof, escaping into another ***** shall 
he delivered up on claim of the party to whom such service 
or labor may be due !"* 

Very satisfactory testimony, for the claimant, to be sure, 
but strict construction^* refords the testimony of Mr. Gram- 
marian, nevertheless ! As counlel for the fugitive, I can 
afford to pass il over in my plea. I have evidence enough 
without it, but on the principles of " strict construction" I 
have a right to use it, if I please. Why not? — By bringing 
his suit ii^to the Court of "strict constructiok" the claim- 
ant insists that the Grammar and the Le^cicon, the dead- 
leiter of the record^ however subversive of equity, or of the 
meaning intended by the framers of the instrument, shall 
p:overn the decision to be made. Why then, may I not take 
him at kis word? 

We will dismiss the Grammarian, and summon the Lex- 
icographer to the stand. We wish to ih<i meaning of 
the words employed in this clause. The enslaver claims 
that the word "plersoTi" means slave. To test this claim we 
must know the meaning of the word "person" and the 
meaning of the word "jZa73e" and see how they correspond. 
Noah Webster knows the meaning of words. — Mr. Webster 
— what is the meaning of the word ''person?" Please to 
define it for the Court and Jury. 

ANSWER. — " Person. An individual human being, con- 
aisting of body and soul. A man, woman, or child, consid- 
ered as opposed to thmjgs, or distinct from them "-^Wehsi&!'*s 
Dictionary. 

The testimony is noted down by the 'Court. — Mr, Webster 
Retires. — "The peculiar" meaning of the word slave, aa tin- 
dtetstood by those who "best understand" the very "pecu- 
liar" thing, must next be ascertained. No non-slaveholding 
Lexicographer (more than a non-slaveholding President) is 
td^be trusted, here. A Yankee Dictionary may best define 
tfefe meaning of the word " person" We must look further 
"Sbuth foi* a full and clear definition of the word " slave,*'^ 

' ;; ' " " ■ ^ — ' 'T- 

'•Tliis'8xtTat»d!sai7 $yi»S<us of the elanse noticed bf AItsq Stevarti £s%. 
in bis able axguniest^ (vide M Liberty F;e8S,^' Jnce 4, 1944«) 
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The claimant has a \yiiness in Court. Having come to 
claim a slave, lis lias brought with him the slave code of 
the State from which the slave has " escaped" in order to 
inform the Court, precisely, what it is — under the laws 
thereoi" that is claimed. The Court directs the witness to 
be sworn. He is '* a southern man with southern princi- 
ples.'! In every thing relating to the ** peculiar institution" 
he is erudite, authoritative, and "sound to the core." And 
moreover, though a southern man, he is a "wAe7eman,"and 
without a tinge of African blood: — a competent witness of 
course. He must be heard with " peculiar" respect. The 
Sheriff and Constables will preserve "silence in Court," 
while he testales — Husk! 

f^'SIaves Bhall be deemetl, sold, taken, reputed, and adjudged in toto, to 
be CHATTELS PERisONAL, in the hands of their owners and posses- 
sors, and therr executors, administrators and assigns, to all iiUents, iO»- 
atructions and purposes whakoetei\—Law cf South Caroluta. 2 BrW. iXff. 
2»; Prfnc*^* JWgMf, 446, 3*. 

<' In case the ptrsonal property of a ward shall consist of specific AR» 
TICLES, such as alavts^ working deoste, animals of any kJnd, slodt, fur- 
niture, plates, books, oaA so forth, • » * • the Court may at any- time, 
pass an order for the sale theieoV^—Act of Maryland, 1798, Chwp. «. (§rc. 

•Slaves shaill always be (Xmsidered and reputed reoi wto/e."— Xwrfsfeiw, 
Act qf January, 1806. 

" In Kentucky by the law of descents, they are considered real estate," 
bat** are liable AS CHATTELS, to be sold by the master, athJS pleasure, 
and may be taken in execution for the payment of his debts."— 2 XiW. Ofia 
Sni. Digest. 

" The cardinal principle of slavery, that the slave is NOT to be ranked 
among sentient beings,- but among THINGS, as an drticle of property, s 
chattel personal, obtains as undoubted law, in all of these States."— 
Stroud, page 23. 

** It is plain that the dominion of the master is as ntilimited asr that 
which is tolerated by the laws of any eivilzed coimtry^ in relation to 
brute animals, to ^laarupeds, to nsetfae words of the civil law.'*— Strou^ 

« Slaves can make 40 coafrac**'— "A sktve cannot even contriurt matri- 
mony ."—<Strou<f> pag«61. 

«*Two hundred years have sanctified negro slaves as pro|j«rti/"—**That 
<8 iftrdfferly which the law Tnakes property"— ** The moment the incon- 
testible fact is admitted that negro slaves are property, the lava of ffsoMd- 
U« property attaches itselfto them, and secures thexightof carrying th«u 
from one Stafe to another, where they are ropognized as property."— 
Sjpmhof Hewrv Clag intke DnUed States Senate, FdHv^ 7, iS3^ 

«The undersigned feels assured that it will be only necessary td refer; 
toord Palmerston to the provisions of the Ckjnstitution of the United 
States, and the laws of many of the States, to satisfy hini of the dxistehied 
of slavery, and tbaA slaves are there regarded and protected «es |)fo;^ty^' 
that fay these laws there is in fact no dtstinctiiM in principle betweeik gro. 
petty in persons and property in things; and that the dovehimenthaamor* 
ttagi orUe inthifni^t si^mninannerckSemiintdthat slaveikiOedifith^eer- 
viu' of th» United States, even^in astat^ ^mar, «Mre to rgfonMl^r. 
rdopsBTXyandnot as rsftsoMaj and tha Qovemmtnt hel4 ftipowiM€ for 
til^vidiu.*-^Mr. Steims&n tol^ 

'"• ^is testimony too, Is tafeen dbmi by .thfe Cpurj, and 
•'ijTBldT coNCTfttjctitiw" i*ipes ks spectiadles tor the cbiajiar- 
iloii. How reads the reioTd l « We ti*iv'^ eTsdeneiB' 
that tb<9 word ' pei'sorv dexH)tes a htimtin hemgj a man, W9> 
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man, or child, considered as opposed to THINGS, and dis' 
ti7icr. from ihevu We have it in evidence, likewise, that the 
word ' slate' means a chattel perso7ial, A THING, and not a 
sentient being. The testimony, then, is, that a ' ??c?iwi' can 
not. be a thing ; and that a ^slarc' is a thing. The word 
' person' in the Constitution, therefore, can not mean a slave. 
The claimant, by proving the being claimed, under this 
clause, to be a slai:e, has proved ;hal he is not a person, and 
therefore can not be recovered under this clause." So 
reasons " stkict construction" and prepares to render judg- 
ment, without further waste of time. By joint request of 
both the parlies, the Court consents, however, to a consid- 
eration of other matters, before pronouncing a decision. 

Waiving the syntactical suicide of the clause under re- 
view, and passing from the dc-lSnition of the wotds " person" 
and "slave," we take up the clause again, and read it o?er 
carefully, to discover, if we can, what impression it conveys, 
as a whole, of the condition of the being or person" it de- 
scribes. And the result is, first, that the condition of a slave 
is not therein described ; second, that a certain condition, 
familiarly known among us, is described ; and third, that 
the condition thus described, is the condition of one who by 
the description, cayi not possibly be, or could not have been a 
slave. 

First : — The condition of the slave is not described at ail, 
in the clause. The appropriate English word, slave, univer- 
sally used, especially in this country, to express that condi- 
tion, is carefully excluded! How is this, if the design was 
to specify and to describe that " peculiar" condition ? The 
phrase "held to service or labor" does not describe the 
legal condition of the slave. He is held as " p7*oper/y," 
goods and chattels personal i^'' but the latv knows noihing, 
and has nothing to say or to prescribe, concerning hia.ser- 
vice or uselessness, concerning his labor or his idleness. 
The highest prized slaves, those commanding incomparably 
the largest sums of money in the market, are "held,** 
bought and sold for other purposes than labor, purposes 
altogether incompatible with it ! " Escaping" is an awkwara 
word at best, to be applied to property, to a chattel, to a 
thing. Self locomotive property may be described a$ 
" straying," but luft as escaping" from its owner. »' Dit- 
e\^ged from service or labor" is a pJrrase rtever used td 
dfieiscflbe cither the manumission of a slave, or hi* releaff 
frotn labor. The phrase supposes & legaJ obligafionici labor 
which can not rest on the slave. The law requires no labor 
of htm, whatever his master may do. There are sofoetimet 



CH^P. 11. — SriUCT CONST&UCTION. 



25 



laws ostensibly limitiijf^ the amount of labor to be imposed 
upon slaves, as there are laws to prohibit the abusive ireat- 
ment of cattle, but such laws never spei'.k of their " (if 4- 
cJiarge'^ from any portion of their labor. If such laws should 
go so far as io forbid, in ceriain specific rases, the piating of 
any labor upon ai^ed, decrepit, or diseased slaves, the prohi- 
bition would be no emancipation, n.;r would it be called a 
*' discharge from labor." " On claim of the party to whom 
such service or labor may be c/«e." — Nothing can be ley:aily 
dm fri- m a slave to his master: from "goods and chattels 
personal" to their " owners and possessors." " The slave 
can make no contract," and hence, nothing can be ^«e" 
from lii:n. Master and slave can not be creditor and debtor. 
The ow?i€r has no legal " daini^' upon his beast for labor. 
He can not " sue him at the law" for default of "service," 
nor can the law enforce tlie payment, or " discharge" from 
it. All such language is inapplicable to the condition of 
the slave. If the slave master has proved the estray "chattel" 
to bB his chattel, his slave, then he has proved, not merely 
that be is no " person" but that nothing con be " due'^ from 
him, and that the clause of the Constitution now under re- 
view, does not apply to the case. If this clause of the Con- 
stitution ^'does apply to slaves, it emayicipates thf.vi, for it 
proceeds upon the basis of self oirnership in the person held 
to labor, and makes its provisions applicable only to a debt- 
or in liiw, who, in order to owe the creditor, must own him- 
self."* And this appears from a consideration of the other 
points proposed. 

Second : — The clause doe^ describe a condition, familiarly 
known among us : — the condition of "persons," as "distinct 
(torn things^' — persons who are "held to service or labor 
under the laws of the State" wherein they reside — persons 
"from whom such service or labor may be rfwe" because 
they viay have contracted to perform it, or because due to 
parents or guardians; persons whom the laws, on proper 
groutjds, may "discharge" from the labor that may be wrong- 
fully demanded of them, persons who may wish to "escape" 
from the obligationvS believed to be resting on them, persons 
whom the authorities of one State may appropriately "deli- 
ver upon the ciaiu! pf the pairty (in another State) to whom 
such service or labor may be diu^ Such is the condition 
of the apprentice, the miror, the contractor of job work, the 



• * TfRct No. 6, New Bn$!»nd Antl-Sla»ery Tract Associatitin, on " ^rsoni* 
lie14 toSertice, FiiftiliTe Slnvi's," &c , br Tntanoas D. Wttw. If tb« reader 
Wishes to set' the j»r«iiment exempliAed, which Is bore brieflf condensed, ^faieAjr 
Aroia thai work, he should read it entire. On the " ttrUi conrtr«M<»o«i" priBCi* 
pie, Ita poshiuns will not be easily oTeriorotd. 
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debtor, who is held to service or labor by the terms of his 
own voluntary agreement.* 

TniHD: — The condition so accurately and minutely de- 
scribed in the clause, is a condition which can not, by any 
possibility, be predicable of the slave, who is held ns pro- 
perty, who can make no contract, who can never become a 
creditor, and from whom nothing can be "<iKc." 

Another feature of this clause has been noticed by an 
eminent lawyer, (S. P. Chase, Esq. of Ohio,) as inconsistent 
with the claim set up under it, of a right to demand fugitive 
slaves. The provision of the Constitution in this clause, is, 
that no person shall be discharged from service and labor, 
in consequence of any law of the State into which he may have 
escaped. Now the fugitive slave is not discharged or libe- 
rated 171 consequence of any such law. He becomes free, the 
moment he leaves a slave State, in consequence of the fact 
that he " leaves the municipal laws of that State behind him. 
He is FREE by nature, and the endowment of the Creator. He 
is made a slave by law. The law which makes him a slave, 
can not follow him beyond the limits of its own territory. 
When he passes beyond those limits he resumes his free- 
dom,, simply because he has got beyond the reach of the 
force which suppressed it." — [Vide Cincinnati Herald, Nov. 
6, 1844.] 

Should it be claimed, as perhaps it maybe, that in a dis- 
puted or doubtful case, the principle of "strict construction" 
does not preclude a reference to the history of the times, 
the general understanding, &c. &c., to gather light upon the 
meaning of a legal instrument, the answer is at hand. No 
references of the kind proposed, on the principle of ^' strict 
comtruction" (for in that Court we are litigating now) "can 
avail to set aside the plain terms in which a clause of the 
Constitution is expressed." Aside from the faulty syntax 
of the clause first noticed, no terms could mor6 plainly ex- 
press the condition of the "persons" specified and described ; 
a condition incompatible with that of the kj?ave. " Strict 
construction" will not permit the supposition that tfie Con- 
stitution vieans a slave, when its framere, whatever their 
intentions might bei took such special care mt to say thai 
they meant it,- but actually said the contrary. " Strict con- 
strnction" maintains that even if "a statute, or a clause of a 



* Thii view of the subject is moreover confirmed and addUional force is firee 
to tlx idea tl»t t]ie peculiar condition of the is not ifescribed in the elause| 
vbeu (re rememlter (hat &o allusion is madt to Iks cotor commonly ssppoaui 
ta be tbf Imdfe of the sUt«, and of those that may he claimed as snch. TM« 
rcc^ark iku wt MUtraliicd oalf br plendlei that the eoaunan cansUoctioa ot 
the clause, embodied in the Act of 179«, eodin the decision of tbsSapreBM 
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coBstitution, may in certam cases, be construed beyond the 
letter," it " must never be construed against the letter." 
" Strict construction''" affirms that "a construction repugnant 
to the express words of the law can not hold — and further, 
that where the words are unambiguous and explicit, the 
construction must not only Twt conjiict with it, but must be 
based upon it, and still further, that Courts are not at liberty 
to carry out what they may r'ppose to be the design of the 
law, to put upon its provisions a construction repugnant to 
its words, even though the consequence of not doing it 
should be defeat to the object of the law." Strict con 
struction" holds that " with the policy of a clause in the Con- 
stitution, Judges have nothing to do." " Strict construciion" 
rules that the Court has no authority " to prc«<?ne the inten- 
tions of the framers, but to collect them from the words, 
taken in their ordinary import;*^ and "strict construction" 
cites the authorities that follow : 

" Lord Tentcrton, the late distinguished Chief Justice of the Court of 
King's Bench, in a recent judgment, says : — ' Our decision may, perhapi, 
ijQ this case, operate to ddfent the object of the statute, but it is better to 
abide by this consequence than to put upon it a cons'ruction not warrant- 
ed by the act, in order tc give efieet io what we may suppoit to be tho 
intentions of the Jegislature.' 

" So, in the case of ' Notley vs. Buck,' 8 B. and C. 164, that eminent 
Judge says :— ' The words may probably go beyond the intent' j. •-. 
they do, it rests with ihe legislature to make an alteration. The duty of 
the Court is only to construe and give eifect to the provision.' " 

Imbedded in principles and precedents like these, what 
can " STRICT construction" do, but decide against the claim- 
ant of a fugitive slave, under the third clause of the second 
seeffcn of the fourth article of the Constitution of the United 
States? 

If it still be pleaded, in arrest of judgment, that " the 
clause is fairly open to two interpretations, and that there- 
fore resort must be had to history, to contemporaneous ex- 
position," &c. &c., the plea is inadmissible A«e, because 
it is in e0ect a motion to take the case out of the Court of 
" strict construction" and try it at that other Coxixt to which 
the claimant will be allowed an oppeal, if defeated here. 
But inasmuch as other important questions touching the 
"peculiar institution" and its claimis ,on other portiooaoyr 
the Constitution are about to'be litigated in this Court, the 
judgment in this parlicsilftr case will best^speoded, for fit^r 
ther deliberatioD. 
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Apportionment of Repkesentatives and Dikect Takes. 

"Representatives ami direct taxes shall be apportioned among the 
several Slatt-s which may be included within this Union, accnntin^ to 
their respective numbeis, which sliall be deierniineii by aiLliiig: to (he 
whole number of free persons, inc!u<ting those bound to service fora 
term of years, and exc uding Indians not taxed, ihrec-fifthsof ail other 
perf^jns, ' &c.— £/. S. Corist. Art. 1. Sect. 2. Clausc3. 

And who, among the wiinitiated, could have divined that 
either a " compromise" or a "guaranty" of slavery, was 
bound up in ihcsc words ? Nothing is said about slavery or 
slaves. And since nothing is said^how can " strict construc- 
tion"admit the plea that something was inleiidcd ? And that 
that something was (what is not mentioned in the Constitu- 
tion) a " guaranty" or a " compromise" in its favor? 

Allowing, one moment, for the sake of the argument, that 
the word "persons" did mean "slaves," and that the Slates 
holding few or no slaves consented to an arrangement by 
which three-fifihs of the slaves were to be counted, in the 
* apportionment of representatives and direct taxes — What 
then? How is the " compromise" or the "guaranty" of 
slavery made out ? "Strict construction" can infer nothing 
of the kind. It can only see a bargain about the payment 
of money, and the right to choose ii given number of repre' 
sentativcs — a barter trade, in which the Yankee States in- 
tended to benefit their pockets at the expense of a portion <;f 
their political poicer — and got the worst of the bargaiti, as 
other Esaus have done before them. Further than this, 
"strict construction" could not go, granting all the premises 
claimed. 

But "strict construction" will never consent to the 
premises. It will by no means admit, that when the Con- 
stitution speaks of" persons" — of human heingf*, in distinc- 
tion from thing/, it means "goods and chattels personal, to 
all intents, constructions and purposes whatsoever,"— of , 
"things" in distinction from "sentient beings." We pass 
io another topic. 



«' The migration or iraporfation of such persons as any of the Stattt 
nom exUting Bhali think proper to admit, shall not he prohibited by Con« 
greM, prior lo the year one thousanil eight hundred and eight, but a tax 
or dirty may be impoKed on such importation, not exceeding ten doltart 
tor «aeh per«oih"— 0. S. Con»t. Art. I. Stct. 9, Clavte 1. 

What " compromise** or " guaranty" of ^' the pectiliariijl 
tlitution" have we, here ? For the sake of the argument, 
we will, in the first place, suppose, that " the migration or 
importation of such pei*ons," &c. means '* the migration 



"Migration or Importation." 
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tion" see in this clause of the Constituiion, then? — 
It notices, 

1. That it applies only to the Slates " now exisiing,^^ that 
is, when the Constitution was formed, adopted or put into 
actual. operation. Kentucky, Tennessee, Louisiana, Alaba- 
ma, Mississippi, Arkansas, Missouri, a majority of the present 
slaveholding Slates, -as well as Florida, are not included, and 
never were, and never can be, in the provisions of ^/^?s clause; 
and whatever of "compromise" or of " guaranty" the "pe- 
culiar institution" in the six olher slave Slates may claim, 
"or may have chiimed, under it, the seven States above men- 
tioned'never have had, and never can have, any part or lot 
in the matter. Congress may, at any time, do, in respect 
tothose States and to this Tcm'/o?!/ whatever it might have 
done, had the clause never have been written. To (kern it 
brings neither " guaranty" or " compromise." It notices, 

2. That the year one thousand eight hundred and eight, 
having gone by, thirty-seven years ago, whatever of compro- 
mise" or of " guaranty" the clause may have given to some 
of the original States, for a time, the period of its operation 
has long since elapsed, and the present generation has no 
more to do with it, than with the edicts of Caesar Augustus.* 
It notices, 

3. That the clause, even when in force, in respect to the 
original States, did not, on the principle of " strict construc- 
tion" restrain Congress from "establishing justice" and 
*' securing the blessings of liberty" by the general abolition 
of slavery. On that subject, the clause under consif>eration, 
had nothing to say, and accordingly said nothing^. 

So that if it could be true that the word " ptrsoris^'' here 
used, meant slaves, it could not be true on the principles of 
"strict construction" that the system of slavery derives any 
"guaranty" from it, or its existence " compromised" or per- 
mitted by it. 

But back of all this lies the self-evident truth that "per- 
som" are human beings, with "souls"" as well as bodies — 
and that consequently, they are not " chattels personal" and 
^' things.''^ The dictionaries tell us this. "Strict construc- 
tion" decides according iothe meani7ig of the wrds — anjd the 
word '■^ persons''^ can not mean '^slaves." " Strict consiruc" 



*If the claitnant, by his own con»lrnrtion ind 'I'l cvrn Ehocring h rt lie 
"bond" satisfied, to the very Uuier— if he has had liiscake, aud eat it up,* gen*, 
ration ago, Fur whit hniipst oliject does he come into Court, whining ni out his 
"bond" and 'euaranly" and ''compromise," now] Wastho "corftpromiM" 
all on one side 1 Is the twenty yems' rcsinic never to run out ? Cotisiiniiional 
expositors who urge "compromises" and "sunrHniies" alter this fasliion, roust 
either b<- reiy duU of apprehension ihembclves, or presume iargclr on the Hu- 
piditf of»aiher». 
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tion" accordingly reads this clause as applicable to the in- 
gress or egress of "humdn beings with natural rights" — "a 
man, woman, or child, considered as opposed to things or 
distinct from them." These may be English, French, 
Dutch, Irish, Malay, Hottentot, Hindoo, or African. But 
they can not be slaves. , 

Before dismissing this topic, it may be worth while to 
notice a remarkable inconsistency of these who hold the op- 
posite doctrine. If it be true, as they insist, that the mi- 
gration and importation of slaves is described in this clause, 
and that prior to the year 1808, Congress had no power to 
prohibit their ingress, by migration or importation, intt) " any 
of the States," &c., that should " think proper to admit" 
them— then it follows that the famous law of 1793, for the 
seizure and return of fugitive slaves, migrating into States 
willing to receive them, was palpably unconstitutional and 
premature.* Not less so, I may add, upon the constructfon 
that makes " persons" to mean human beings, in distinction 
from things, from chattels, and slaves. 

Suppression of Insubbection. 

^ "Congress dial! have power" "tn provide for callinp forth the mili- 
tia to execute the laws of the Union, suppress insurrections and repel ia- 
vsaiota.^—Vnited States Coitstitvtion, Article I, Section 8, Claute 14. 

It Is claimed that by this clause, the National Govern- 
ment is bound to assist in quelling an outbreak of refracto- 
ry slaves, whenever they may refuse to work, or whenever 
they may forcibly resist their masters. 

What says a ^'strict construction^^ of the Constitution to 
this claim ? 

"Congress shall have pouKr to" do a specific thing. Does 
that mean that Congress shall do that specific thing ? Or 
does it only mean that Congress shall act according to its 
discretion, in the matter ? 

'* Congress shall have power" (under this same section) 
" to lay and collect" taxes, duties, imposts"—" to borrow 
money on the credit of the United States" — to establish 
uniform laws on the subject of bankruptcies throughout the 
United States"—-*' to declare war, grant letters of marque 
and reprisal" — " to raise and support armies" — " to provide 
for, and maintain a navy," &c. &c. &c. Does this language 
mean that Congress shall do all or any of the things speci- 
fied t Or that it shall do this on demand of any particular 
portion of the country , irrespective of its own best judgment 

*See address oi Alran Stewart, Esq. kni here we hate another illustration 
of the fldeliif and neumen with wiiioh the Cotistilntlon has been expound* 
ed, hitlicrto, bj its official guardians ! 
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of the "justice 'of the measure, and the interests of the 
country at large? To ask questions like these, is to ansv/er 
them. 

To execute the laws of the Union.^^ But do '* the laws 
of the Union" enforce the labor of slaves, or legalize the 
power of the mastery ? By what clause of the Constitution 
are such powers conferred ? 

" To suppress himrrections and repel invasions." And 
what is an insurrection? " Strict construction" inquires, at 
every step, into the meaning of the words, (in their ordinary 
import) which the Constitution employs. We must call 
Noah Webster again, to the stand. 

" huurrection. — A rising against dirU or politieal authority ; the open 
and active opposition of a number of persons to the execution of law, ma 
City or State. It is equivalent to sedition, except thai sedition expresses 
ft less extensive rising of citizens. It differs from rebellion, Tot the latter 
expresses a revolt, or attempt to overthrow the government, to eitabliah 
& diSerent one, or to place the country under another jurisdiction. It 
differs from mutiny, as it respects the civil or polUicaL government, whereas 
a mutiny is open oppositica to law in the army or navy." — Webster^s Dic- 
tionary. 

An «• Insurgent :" — Is " A PERSON who rises in opposition to civUor 
p(Aitical authority ; one who openly and actively resists the execution of 
laua. An intturffint differs from a rtbcL The insnrgtiU opposes the exe- 
cution of a particnlar law or laws, the rebel attempts to overthrow or 
change the government, or he revolts, and attempts to place the country 
under another jurisdiction. All rebels are insurgents, but all insurgents 
we not rebei#.»— it. 

Admitting, for the pake of the argument (what is not true) 
that a slave can be a " person" in the eye of the law, it is 
evident that the refusal of a slave to obey his overseer or 
owner — and that his forcible resistance to their persons or 
to their authority can not amount to an insurrection — does 
not constitute him an i?isurgent. The authority of the mas- 
ter over the slave is neither ^^civil" r\ox ^yolitical authority^* 
The sJaveholder is not, by virtue of his slaveholding, a Ze^'w- 
latorox a magistrate. Neither the Constitution of the United 
States nor that of any one of the slave States, directly con- 
fers legislative or executive power upon, the individual slave- 
kolder, as such. When a slave refuses to obey a commaiid 
of his master, he does not refuse to obey a law, either of the 
Stale or the Nation. When he resists the enforcement of 
his master's demand, such resistance is not *' opposition to 
the execution of law." If k thousand or a million of slaves 
should do the same thing, at the same time, it would not 
alter the nature of the act. In doing it, they would resist 
only their masters. They would not resist " the execution 
of law" — they would not rise against *' civil or political au- 
thority." And consequently they would be guilty of no 
insurrection. The masters, in such a case, might bring their 
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several actions against the slaves at Justice's Courts, for 
" nssauh onil battery," if the slaves could be accounted in 
law, " persons." But since this is not the case, the thing is 
never done.* 

It is ofien claimed, on behalf of the " domestic institution 
of slavery," that it is part and parcel oX the famiiy relation, 
or at any rate, so nearly resembles it, that it msy be judged 
of by the same rules. The slave is compared with the hired 
servant, the apprentice, the minor child, and sometimes, 
even with the wife. And the authority of the slaveholder 
and overseer is called "paternal" and is represented as sim- 
ilar to the authority of the " boss" workman, the employer, 
the master of the apprentice, the guardian, the parent, the 
husband. 

Let this clause of the Constitution be read in the light of 
such representations. Here are hired servants that decline 
to do the bidding of their employers. Here are bound ap- 
prentices that will neither make shoes, nor tan leather, nor 
pi}'- the needle, nor wield the broad-axe, nor swing the 
sledge-hammer. Here are minor children ihat throw down 
their hoes in the corn field, or their scythes in the meadow. 
Here are house-wives that demur against the drudgeries of 
" domestic"-cookery, that will neither bake or boil pot, will 
neither churn, wash, nor iron ; at least without the Stipulated 
compensation of new gowns, caps, and ribbons, beyond the 
convenience or good pleasure cf their husbands. High 
words ensue, and words ripen into blows. The contagion 
spreads fri)m family to family, from village to village, from 
Stale to State — confusion reigns, industry is paralyzed, 
broom-sticks are brandished, and broken ribs and bloody 
noses complete the scene. Now for the remedy. " Con- 
gress shall have power, to provide for calling forth the mili. 
tia to execute the laws of the U?uon, suppress insurrediojis, 
and repel invasions !" 

If irony be detected in the picture, it is only because 
there was absurdity in the thing that presented itself for the 
portrait. 

On the principle of " strict construction" this clause of 
the Constitution, so far from making it obligatory qn Con- 
gress to employ the military force of the Nation to enforce 
the labor of slaves, or to interfere in the " domestic" quar- 

♦I do not foTget that ths eniclmfmts of the sI^tc StHtes proviJe for «he puu- 
iihment of ihfi slaves as enn»;iv»/». But I contend Ih it thone emictmenlsare 
in H It contr;idiction of the code ttiat holds th-m as goorff an i chuttclt lerninal. 
Jf the one is valid law, the other can Mt be, and any imp^rti;^l Court would so 
decide. The moment a slave is lesitlly indicted for crime, thut moment he it 
legally dec lircd a person, and not u chattel; in other words he is legally 
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rels of servants and their masters by " calling forth the mi- 
litia," does not even invest Congress with thepotoer to do any 
such thing. 

Those who hold tho opposite doctrine, are neverthelesa 
wont to proclaim loudly, the very limited authority of the 
Federal Goveruinent; its incompetency to intermeddle with 
local concerns ; and they magnify greatly the untouched 
independency, and reserved powers of the separ ite States. 
All this is urged, in special reference to the existence of 
slavery. But in this very "peculiar domestic" concern of 
keeping the slaves quiet, their theory .is reversed ! The 
Federal power is every thing, and Slate ponder is unable to 
punisK murder, nay, even to restrain assault and battery, 
without the national arm. A kitchen quarrel between maid 
and mistress, an altercation between a slave-driver and his 
gang, a street brawl, blows between a night-walker and n 
patrol, a chase after a runaway chambermaid or ostler, at- 
tendance on a religious meeting after nine o'clock or after 
sunset, or by Sabbath sunlight, without a written pass ; the 
preaching of a sable colored laborer to his fellows, the keep- 
ing of a Rchool to teach the alphabet, the uViseasonable visit 
of a lover to his misti ess, of a husband to his wife, or of a 
mother to her offspring ; the refusal to labor without wages, 
or to do the unlawful bidding of the debauchee or the drunk- 
ard — all these, or cither one of them, are gravely held, by 
constitutional lawyers, to be'fit occasions for calling out the 
national militia — all these, or either one of them, if persist- 
ed in, and by a sufficient number of persons to embarrass or 
endanger the slaveholders, are held to be equivalent to an 
insurrection ! 

Let it be noted that the power of Congress to suppress 
" insurrection" carries along with it, the power of Congress 
to define "insurrection" — to say in what an insurrection 
consists, and in what it does not consist. And "strict con- 
struction'' insists that Congress shall frame this definition 
in accordance with the ^'ordinary import of thewords"— in 
accordance with the testimony of the accredited lexicogra- 
phers of the language. Aftd where shall we find better 
authority'- than that of ISToah Webster ? Or a respectable 
definition at variance with the one quoted from bin) ? 

And when Congress shall have d-^'fined the word " imur- 
rection^^ in direct reference to proposed action m the case of 
refractory slaves, it will have dipped pretty deeply into the 
" delicate question" of the legality of American Slavery I 

Before disnr-issing entirely the definition of the word 

'3 
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insurrection, " employed in the Constitnt it nm; e 
well to see how nearly we can approximate to .i svc;- ! le 1 1': - 
covery of a definition furnished by the Constir.ili ui its.^lf. 
The Constitution is particular, in its definition of the word 
" tredsoii" and Noah Webster may help us to compare the 
words '■'•treason'^ and " insurreclio7t.^^ 

" Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, f^iving them aid an;! com- 
fort. No person shall be conv ictedof treason, unless on the tcofimony of 
two witnesses to the same overt act, or on confession in open Court." — 
Unitc-ii States Constitution, Article III, Section 3, Clause 1 , 

" Treason, is the highest crinie, of a civil nature, of which a man can bo 
guilty. In general, it is the offence of ancmpting to overlhrow the go- 
vern- lent of the State to which the offender owes allcprianco, or, of be- 
traying the State into the handsof a foreign power." — Webster's bictiort- 
ary. 

If there be a difference between the Dictionary and the 
Constitution, it lies in this; that th"* Constitution limits the 
" general" meaning of the Dictionary, and restricts it to the 
particular overt acts specified — levying war — adheiing to 
enemies; — whereas the more "general" definition might 
include other acts of the same nature and design. By the 
same rule, a constitutional definition of " visurrecticn^ — if a 
definition had been furnished, would have resiricfed rather 
than enlarged, the definition of the Dictionary, confining 
" insurrection" to the specific act of bearing arms against 
the civil or political authority, and the execution of the laws. 

The difference pointed' out by Webster between insurreC' 
tion and rebellion, is substantially the same as is noticed in 
comparing hisdefinitions of " insurrection" and of " treason." 
Insurrection is the less comprehensive act. It may consist 
in an armed resistaiice against ihe execution of a partiadar 
law of the State, without directly attempting the more com- 
prehensive enterprise of overiurning the State itself, and 
establishing another government over it. 

The nearest literal adhesv n to the words of the Consti- 
tution that the case admits of, conducts us, therefore, to the 
same definition (substantially) of the word insurrection, that 
is furnished by Webster, only more carefully restricted, less 
liable to be extended to a variety of indefinite acts. 

In no view we can take, will strict constructional permit 
tis to apply the clause of the Constitution now under review, 
to the case refractory slaves: — not even if slaves were to 
be considered and dealt with, as ^'persons." 

But this is not the case. — As slaves are "deemed, sold, 
taken, reputed and adjudged, in law, to be CHATTELS 
PERSONAL" — " to all int?nts, constructions and purposes 
whatsoever" — it is manifestly beyond the power of irony or 
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satire to overpaint the picture of absurdity- and ridiculous- 
ness, wrapped up in the claiin, und-er this clause, of a con- 
stitutional pledge, giiarant}', or even aulhoriiy or warranty 
for the employment of the Jiational milifia to keep the slaves 
in subjeciion. to enforce their labor, or io protect their own- 
ers ascai/ist tke?n. 

"That is property which the Intv makes property." And 
*' Congress shall have power" to suppress i}isurrect<07u^' of 
" property" 02:0 inst its owners ! — or " against the execution 
of law !" " Specific articles, such as slaves, working beast?, 
animals of any kind''' decline perform^g the tasks their 
owners desire of them. They frisk out of their traces, run 
back, refuse to draw, throw up their heels: they crush the 
feet of (heir Balaam-eyed riders against a wall, they crouch, 
lie down and refu.^e to rise again. And behold !— " Con- 
gress shall have power to" provide for the emergency by 
"calling forih the militia, io cxecuteihelawsof the UnionV^ 
" Specific articles" of property, in conspiracy with " Real 
Estate," aspire to become owners of " specific articles" and 
holders of "real estate" themselves. " Goods and Chattels" 
demur against being held as goods and chattels any longer, 
desirous of possessing " goods and chattels" in their turn. 
Constitutional Law, putting on its wig, and mounting ita 
woolsack, decides it to be a manifest case of " insurrection^' 
against the State ! The contest between " Goods and Chat- 
tels" and their *' owners and possessors" waxes warm and 
comes to blows. " Goods and Chattels" are likely to be- 
come an over-match for their owners, " Working animals" 
meditate deeds of blood and slaughter among their posses- 
sors. Horns and heels are already bringing muskets and 
cutlasses into requisition. "Congress shall have power" to 
protect their owners ftgainst their property— 'to "suppress 
insurrections and repel invasions .'" To wage a warnf exter- 
mination against "Goods and Chattels" and " Real Estate" 
for the benefit of their " ovv^ners and possessors, and; their 
heirs, executors, administrators and assigns!" Such is a 
specimen of the jargon resulting from the construction of 
the Constitution against which we contend. 

PUOTECTION AGAINST DoMESTIC VlOLENCE- 

But another section of the Constitution, or rather a muti- 
lated fragment of ii, is quoted to the same efTect. The en- 
tire section reads thus : 

"The United .Sfa'es sbal! tfuaranty to every State in the Union, a ra- 
ptiblican form of governmciit. and shall protect each of tliem from inva- 
sion ; and on application of the legis aiuire, or of the executive, (when 
(tie legislature can not be convened,) against domestic violence." 
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The first part of this section will receive particular ntten- 
(ion, in anoiher place. The provision looks in quite another 
direction than the federal guaranty of slavery; a circum- 
stance sufficiently obvious to every one ; and accord ingriy 
we never find it quoted in its proper connection, or quoted 
at all, by those who plead the consiitutionai compromises 
and guaranties we are now considering. 

The United Stules shall, in certain contingencies specifi- 
ed, protect each of the States from invasion, and from do- 
mes/ ic r>iole?icc. Whatis the "domestic violence" intended? 
The connection le^ls us to conceive of that violence as natu- 
rally resulting from attempts to subvert "a republican form 
of governmeni" and establish other usages in their stead. 
At all events, it is evident that the section must not be 
construed into a right or obligation, on the part of the United 
States, to lend its aid and authority to the support of anti- 
republican s and usages in the Stales. For that would 
be to quote the provision in opposition toils own express 
terms. And consequently the provision can not be constru- 
ed as authorizing or requiring the United States to assist in 
supporting slavery in any of the Stales, for slavery is known 
Jo be the most anii-re'publicun thing that can be conceived. 
Slavery and republicanism are opposiles, and the common 
use of language places the terms in opposition to each other. 
And "strict construction" never permits a depaiture from 
the plain meaning of the words. 

This view is further confirmed by a Consideration of the 
ordififiry use and proper meaning of the terms " domestic 
violence." 

DomtsHc, Belonging' (o (he house or home; pertaining to one's 
place of residence anil lo (he nimiiy. * * • • • • Pertaining to 
ft nation, consiciered as a family, or lo one's own country; intestine, and 
not foreign." — Wthster's Dictionary. 

" Viakncc. 1. Phy iif al force, strength of action or motion. 2. Moral 
force; vehemence. 3. Outrage, unjust, force, crimes of all kinds. 4. Ea- 
gerness, vehemence. 5. In jury, infringement. 6. Injury, hurt. 7. Rav- 
iahment, rape. To do violence to, or on ; to attack, lo murder. To do 
violence to, to outrage, to force, to injure.'-— J&. 

"Domestic violence" therefore in the bad senses of the 
word violence, (winch the Ccnstitution evidently intended,) 
expresses 7iothing like the refusal of a slave to labor, or his 
demanding, asserting or even defending his natural and in- 
alienable rights — his resisting the outrages and aggressions 
of others, upon those rights. On the other hand, the defini- 
tion of "domestic violence" does very accurately describe 
ihe forcible chattel enslavement of men, women and chil- 
dren ; the treatment that slaves inevitably receive, under 
ihe slave system, the outrages, injuries, and crimes, notori- 
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O'lsly and constantly perpctrated upon them ; and especially 
and emphatically does it describe the systematic scourging, 
confinement, fettering, huntini^ with blood-hounds, shooting 
down with rifles by individuals, and by volunteer bands of 
unauthorized and armed men, of fugitive or refractory labor- 
ers — thus filling the "house, the home, the- place of resi- 
dence" — "the nation considered as a family" — "cne'sown 
country" with the worst species of " violence" — with " intes- 
tine" disorder and commotion. The graphic descriptions 
of Mr, Jefferson correspond with these observations. He 
speaks of slavery as an act of violence when he aflirms that 
the liberties of the enslaved "are not to be VIOLATED, 
but with the Divine wrath" — and he characterizes this vio- 
lence as .1 ** DOMESTIC" violence, in both the senses we 
have quoted from Webster,. "The parent storms, the child 
looks on, catches the lineaments wrath, puts on the same 
jiirs, in the circle of smaller slaves, gives loose to the worst 
of passions, and thus nursed, edijcaled, and daily trained in 
tyranny, can not but be stansped by it with odious peculiari- 
ties." Thus the " house, the home, the place of residence" 
is filled with " domestic violence." And not only so- — **the 
nation considered a? a family," our " own country" accord- 
ing to Mr. Jefferson, is filled with the same domestic violence. 
" With what execration should the statesman be loaded, 
who, permifitng one-half the citizens to trample on the 
rights of the other, transforms those into despots, and these 
into enemief?, destroys the morals of the one part, and the 
amor patrios of the other." 

No other domestic violence'^ in this country, can bear a 
comparison wi'.h slaver?/. '^Strict construction''^ will never 
consent that the Constitution shall be understood to sanction 
the national enforcement of "DOMESTIC SLAVERY" 
under plea of protection, .against "DOMESTIC VIO- 
LENCE !" 

Further than this, we insist not, at present. In another 
place ^we shall inquire whether the Constitntion does not 
require the suppression, hy the United States, of this "do- 
mestic violence." 

HESEavxo Rights of the States. 

The right of the States to tolerate and sustain slavery k< 
not unfrequentiy grounded on the reserved rights of the 
States, in co&fcrBiity with the Cotistitation of ihe Uniiea' 
States; vix: 

"T he powers aoC d^s'ited to the United Si»t«* by tbt CoaitCimtioii, 
Bor prohibited by it to the States, are reaerred to tfae sMf wpfletivM*. 
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" The powers'*" — What powers ? AH possible and impos- 
sible, conceivable and inconceivable powers? — The power 
to /make black white, and white black ? — to reduce immor- 
tal souls tochatlels ? — to transform lawlessness into law? to 
construct a rectangular triangle whose three angles shall 
not be equal tp two right angles ? 

To hear some men talk about the "reserved rights of the 
States" one would think that those rights included the right 
of omipotence ; or rather, the right to do what omnipotence 
itself can not do. 

" Are resevved." Notice the words. " Reserved,''^ not origi- 
nated : — Reserved, not "guarantied.". 

" Strict construction" will insist upon a rigid adherence 

to the ivojds, in their obvious and customary meaning, as 

applicable to the matter in hand. 

"Poictry " The right of govprning-, oractual govcminent'-— "legal 
authority, warrant" — "right, privilege." — WebsUi's .Diviionary. 

The "reserved RIGHTS of the States" crm not include 
reserved WRONGS I — The powers " reserved to the States 
or to the people" are righlful powers — rightful authority. 
, It is not provided, nor affirmed, in this article of amend- 
ments to the Constitution that the States or the people may 
DO, whatever the Congress and the United States may not 
do ! There are many, very many things, that neither people^ 
States, Congress, nor United Slates, may lawfully, or con- 
stitutionally do.. As for example, neither People, nor State 
Governments, nor Congress, nor United States, may lawfully 
or constitutionally, select every tenth man in a township, or 
tenth man in a hundred, throughout the country, and confis- 
cate their property, pro bono publico, and then colonize them 
to Liberia, to " get lid of them." They may not string up 
to the yard arm, every Irish emigrant that reaches the 
country, because he is not a " Native American." They 
may not seize upon Joseph Story, or Henry Clay, or Martin 
Van Buren, and drag them to unpaid labor in the rice 
Bwamps of Carolina, without jury trial, without charge of a 
crime. They maj^ not seize upon every man \vith a hair lip 
or with red hair, or with black skin and crisped hair. and do 
the same thing with them. Nor may thty sujfer it to be done 
by others. And though it should be proved that among "the 
pfOwcrs delegated to the United Stales by the Constitution," 
and '^prohibited by it to the States" no mention whatever is 
made, of the jwwer orsouthority to do or not to do the things 
that have been described — it would not follow from the iOth 
auicle of.^^mendraents to the Constitution, that either " the 
i^';»te8 or J(he People '* haYe ii right to perpjetrate or to toleralw. 
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such crimes. It would not foilqw that their participancy in, 
or ioleralion, or leg'is.lative saiiclion of such crimes was coN- 
STiTUTioxAL. It would not follow that Congress, and the 
JJjiited States p ssess no rightful a7id constitutional authority 
to suppress such crimino.l practices. Thus far, at least, a 
" strict construction" of the article by I he proper rnea7iing of 
the icords ma}' conduct us. But this is not all. 

it is not to be taken for granted, without scrutiny, (as is 
commonly done) that the power of abolishing slavery is not 
delegated to the United States, by the Constitution. Nor is 
it to be thus taken for granted that the practice and legisla- 
tive sanction of slavery is iwt, by the National Constitution, 
prohibited to the Slates. If the opposite of the commonly 
received doctrine, on these points, should be found true, the 
tenth article of the amendments to the Constitution of the 
United States will, itself, have to be " reserved to ihe Slates 
respectively, or to the People" for some worthier, sonie 
more dignified aiid republican use than that of attesting the 
constitutional right o{ baby stealing, and woman whipping, 
and selling boys and girls at auction, along with tallonw 
candles, by the pound ! 

SECTION II. 
THE CLAIMS OF LIBERTY. 

The Preamble— Union, justice, domestic tranquility, common defence, 
general welfare, /tbe; /y— Powers of Congress — Power over commerce— 
A " Republican form of Government," (definitions of a republic by ra- 
rious authorities)— Security of liberty, "due processor law" — Slavery 
in (he Territories and Federal District — The ConsKituticn and the District 
of Columbia— Restrictions on Slate power— Inhibition of bills of attain, 
der, laws impairing the obligation of contracts, Utlcs of nobility, (aris- 
tocracies, feudalism) making war, troops in time of 'peace — Immanities 
of citizens in each State — The summing up-rShylock'and his pound of 
flesh— The Conclusion. 

* Having patiently examined those portions of the Coruslitu; 
tion that are claimed in support of slavery, we may now 
permitted to inquire what portions of the document, if any, 
may be regarded friendly to liberty. It will be remem- 
bered that we are still litigating our cause in the Court of 
" STRICT co^STl(:ucTION " — where a final disposal of the 
claims of sZflimy upon the Constitution is deferred, yntil the 
claims of libtrty cv^nhQ first examined. At the Court of 
" strict construction" it is a weli\indeislQod axiom th^t a 
documem in favor oi slat try can not, be in favor oitihkfty; 
and that a document in favor of liberty caji not be in'favor 
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ol slfiver^: that to establish the one cTiiirn is to overthrow the 
other. Strict qonstyuction" studies, and sticks to the dic- 
tibhary j il goes by the ?neaning of the toords, and hence the 
axiom that has b^en quoted, since the words ' liberty" and 
" slaveiry" are opposite terms. 

The PttE amble. 

" We, the peopJe of the Uniteil States, in order to form a more jierfecS 
anion, ; establish JUSTICE, ensure domestic tranquHify, jirovjile for the 
tommoii defence, promote the general nc//orc, ami secure the ilessings of 
LiflilRTY to ourselves ami onv ptysterity, do onlain and Establish this 
Ccnsiitutioti for the United States of America." 

"Strict cohstrucjtioh" always holds the object and design 
of a decent and respectable document to be what it declares 
U$idf t6 be. At- leaslit does this, until it can be proved, by 
tfes laws of " strict construction" to declare antintruth, and 
tbfen it no longer remains respectable or trustworthy. No- 
thing farther need or can be done with it in that case, but 
r& 'proclaim its true character! While the Constitution of 
1^®?— 9 eiaims either respect or atiikority, it must be constru- 
ed t© mean and intend what it says it means and intends. 

And what does it say it means and intends ? What mean- 
ing and intent do the words it employs, (in their natural and 
ordinary acceptation,) convey? The Constitution sa7/s it 
means the foiiowitig: things :r— 

.1. " To'form a more perfect uniaiu'^ Then it does ruyt 
mean to. " permit one-half the citizens to trample on the 
rights of the other — to transform those into despots, and 
these into, enemies" — as is done by slavery. 

2, " To establish justice." Then it does nof mean to 
'* gjuaranty" or tolerate ivjustice. It means to abolish and 
ov^rthrOiW it, and .there can be no greater injustice than 

3.. " To mswrc; dfmoilic tranquility." Then it does not 
mean to guaranty or permit " domestic violence." It means 
to' forbid and restrain it. There is no "domestic violence" 
tqxiaX lo slavery. And' nothing like islavery conflicts witE 
**'dQro€stic tranquility.'* 

'4. ''^ To provide for the cttiniMm defente." Theh it ddfes 
riot mean to jperrtiit a Comtiioii watfaire opon the ttefehcel^ss. 
Ft;4d9^ not niean to defend the iiggtitsors. Il dbfesnot th^!»n 
td/fttslke/'^ cdmjjtomise" with a system that renders a "cofe- 
nsish jd'i^etic^'* S^aih^t .fbreigo inVfesi6ii impratricatJe, ?>y 
*''46^ayin,g; tit* morabjaf tbs oneptttt, and the a:m<xf pdtfita 
'6ttHe <iU^eh" ft Weithfe of liodfrse 40 Mrshcitaiity, since, 
bj^ %o Stier ihi^thtTd, tan iht ** coihrfron defeixce" Be pyovid- 
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5. "To promote the general ivelfare." Then it catijiot 
mean to promote or " guaranty" the known and admitted 
enemy of the " general welfare" — slavery. It can not mean 
to lend its aid in crushing the laboring, the producing class, 
in half the States of the Republic; as it would do, if it make 
a compromise with slavery, 

6. "To semre the blessings of I'^ERry to ourselves, and . 
our posterity^ Then it meanii to jverthrow the deadly an- 
tagonist of libertyj to wit, slav£ky. 

These resuhs are as certain as it is that the meaning or 
intent of any document is to be iiscertained by its bwn ample, 
clear, express, unambiguous, and distinct /an^wa^'e. In other 
u-ords, they are as certain as it is that ''strict construction" 
or any other sort of construction, can determine the meaning' 
of the Constitution. " Strict construction" must pronounce 
judgment in favor of liberty and against slavery, or decide 
that the Court has no jurisdiction— that "strict constniction" 
has no right to a seat on the vvool"Sack. 

l^owERs OF Congress. 

But has the Constitution clothed Congress with the aiu-' 

thority and power to carry into execution the meuning and 

intent of the Constitution itself ? Let us see. 

" The Cong^ress shall have power" — to make all laica which shall b« 
nixessjry antt proper, for carrying into execution the foregoing powers, 
and all other powers, vested by this Constitution in the Government oftlut 
United States, or in any department or ofHcer thereof." — Art. I, Sect. 8, 
Clause 17. 

» 

And so the Constitution itself givres an explicit and direct 
affirmative answer, to the question. " Strict construction"' 
has nothing to 'do but to record and re-echo it. 

But suppose the legislaticn of Congressin dccorduTwe wilh 

the Constitution of the United States, shouW conflict with 

Sicfe legislation, the question may be asked— "Could such 

Slate legislation, in that case, be legally and constifotionally 

set aside, as null and void ? Cpuld the Federal Courts so 

decide, and render such State legislation of non-effect ? 

And must the State authorities acquiesce There is apro- 

visioa in the Constitution containing 'a direct find explidt 

answer to <fes questiSn likewise, 

"^hia Cohstlititi&n and the law* of the tJhited States =whic3i'diiall'b«- 
imi\ein pwpsttanes ihereofy nndnU treaties wbieh'sfaaU be laadeuniifiFJiie 
aujhorify of thje United States^ shall beTHJS SUPKEM£ LAW OF 
THIE Land, and the Judges in every StdtenhMhi bound th^<«bjr, Aftt 
tmm id the COSS-WTUtlON at LAWS OF STAtE TO THU 
CONTRARY »OTWIT8feiTANDIN0<» 

Whatever, therefore^ laihe action of aoy .ofi4l»<iStat8S^ 
xvTntkU' wi«H v^e GoMtiiuiton lol; <ihe United Siiit8a$:>nraE9jM 
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ever conflicts with the laws of Congress, made in accorda?ice 
with, and "in pursuance" of, the grand objects of that Con- 
stitution, is unconstitutional, illegal, null, and void. It can 
not have the authoriiy of law. 

Just as certain, therefore, as it is that the Constitution of 
the United States was " ordained" to " establish JUSTICE" 

and SECURE the blessmgs of LIBERTY io ourselves and 
owr POSTERITY" —just as certain as it is that the slave 
codes and enactments of the slave Stales establish injustice, 
and render the liberties of ourselves and our posterity inse- 
cure — just So certain as it is that the Constitution has con- 
ferred on Congress " power to make all laws which shall be 
necessary and proper for carrying into execution" the ex- 
press and declared objects of the Constitution itself ; just so 
certain is it (on the principles of " st7-ict construction^') that 
a law of Congress, abolishing slavery in the Slates where it 
exists, would be the '^Supreme law of the land," and the 
judges "in every State" would "be bound thereby, any 
tki/ig in the Constitution or laws of any State to the contra- 
ry notwithstanding." The plain, direct and express words 
of the Constitution of the United States, literally /cZrcn, say 
precisely this thing ; and there is no escape from it. without 
appealing FROM the words of the Constitution to the sup- 
posed intentio?is of the framers — and this is exactly what 
"STitiCT construction" can not permit. 

But this, it may be said, is all " in the general." And 
some persons appear unable to distinguish between gej.'eral- 
ities and nonentities. Their visiun is microscopic. The 
more amplo the dirnensions of the dbject, the less capable 
they are of perceiving it. Had the Constitution specified 
some very minute matter in which either " union," "jus- 
tice,'/ "domestic tranquility," the "common defence," "the 
general welfare," or "the blessings of liberty," were involv- 
ed, ihe meaning would have been palpable enough. Per- 
haps even as large an object as chattel slavery itself, might 
have been seen, had it but been singled out and separated 
from all similar things, of the same class, and called by its 
ttcJitiical name. (Such men can not see that slavery ^ for- 
bidden in the Bible, though they understand that extortion, 
and using service without tcages are there forbidden !) But 
Constitutions are not commonly adapted or intended to be 
substitutes for the statute look. And because the Constitu- 
tion employs terras which describe and include slavery along 
with similar usages, it is difficult to maite tiiese persons see 
that it describes or means any thing at all! T^eir " strict 
co&siroQition^^> t^oald be equivalent to no construction, since. 
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they allow nothing to be contained in thef document, that is 
not expressed by a technical term. 'Twere well nigh use- 
less to reiison with such. From gcJieralilies wq will pass to 
such particulars as wc may be able to glean. 

Power over Commerce. 

*• The Congress shall have power" "to regnlate commerce with foreign 
nations, and among the several iytates, and wiili the Indian tribes."— U. 6\ 
Const, Art. I, Sect. 8, C/ni«e 3. 

Slaves in law, are " goods and chattels personal." As 
such they are articles of commerce. And it is held and 
pleaded by the slaveholder that, " that is property which the 
law declares to be property." The whole question, then, of 
the chattelhood and commerce in slaves, is in the hands of the 
law making power, wherever that power is lodged. I^obody 
pretends that slaves could be held and sold as property 
out specitic enactment of the legislative fiuthorilies. The 
right to hold and sell slaves as chattels is not claimed to be 
a natural, original, and inhererst right. It rests solely on 
the statute. 

Well, then, the Constitution of the United States as abave 
quoted, provides that this whole power to regulate covi- 
merce,^^ lo " declare what is property," and what is not pro- 
perty, to say what shall be or shall not be bought and sold, 
and if so, under what restrictions, is vested in the Congress 
of the United States, and being thus vested, it is denied to 
the legislatures of the several States, so far forth, as " com- 
merce with foreign nations, and among the several States, 
and with the Indian tribes," is concerned. In all this field 
of commerce, " that is property which the law" of Congress 
" declares to he property" — if the commercial law maxims 
of the slave code are to be our guide — that is, ir slaves are 
to be deemed chattels at all ! 

Thus far, I!" the Court of "strict construction," all is 
" plain sailing" enough. How all this is" to operate, or what 
bearing it is to have upon the tenure "pon which slave pro- 
perty is held in certain Slates of thi -Jnion, "strict construc- 
tion" has no occasion now to inquire. A little interlocutory, 
lobby conversation," however, on this point, may be here iin- 
dulged. 

[If Henry Clay has taken the right view of the subject 
(and it is not easy to see what other view any claimant of 
slave property cari take) it is manifest \,ha.\,inthe exercise of 
theh otmsiitutional p6\rir,iihder this cl&use,the Congress of 
the United States may strike a deep, if not a fatal blow at 
the very root of all slave property at the S&ulh. For, as ah 
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urguftient against such congressional action, Mr. Clay insists 
that the ckaLielship of the slave can not be separa'ed from the 
right to cany /ii?n from State to State as an article of nier' 
cha.ndise. The same princifile would apply to the foreign 
slave-tr..i]e (though the immediate and direct practical op- 
eration of its abolition might be less serious,) that is to say, 
the power that was competent to the abolition of the slave- 
trade, domestic or foreign, was competent likewise to the 
abolition of slaverij itself since both rested on the same basis, 
and the 07ie was involved in the other, nnA depended upon it. 
On some such considerations, doubtless, was founded the 
general belief und assumption, at the time the present Con- 
sii^ution was adopted, that the abolition of the foreign slave- 
trade was to involve the abolition o{ slavery. The now as- 
certained impracticability of putting down the slave-trade, 
on the high seas, and in our own commercial cities, in the 
presence of slavery, is only another illn-tn.i aij of Mr. Clay's 
docirine' that the right of slave chattelship and th? right of 
carrying on the slave-trade are one and indivisible ! These 
are his words : — 

" The moment the incontestible fact is admitted that neg^ro slavea are 
property, the law of movable property attaches itself to them, dnd e— 
cures the right of cirrying Ihem from one State to another, where they 
are recosfnized as property."— 5pcc; A in the Senate, February 7, 1839, 

In view of the constitutional provision now under consid- 
eratioi,, as a data of reasoning, yet retaining Mr. Clay's 
identification of chattelship with cominerce, we may para- 
phruze and improve his logical process on this wise. 

'The moment ihe incontestible fact is admitted, that t.^e 
Congress of the United States are by express provision of 
the Constitution, clothed with the power of " regulating 
commerce among foreign nations, and among the several 
States, and with the Indian tribes" — that moment the con- 
stitutional power of control over slave property in the sev- 
eral States, attaches itself to the Congress, and secures to 
that body the right to 'declare what is property,' and what, 
a* Uhtg properly, may lawfully be carried from one State 
to another.' 

If there be any flaw in this k>fic, it must He in its adbp* 
tion of Mr. Clay's doctrine, that the chattelship and the com- 
merce of slaves can not be separated from each other.*] 



*^H«ir««ll <lM KJi«t. tetter of Ik* CoMtHutkw i^rcea with Hr. CKir^ Ult»* 
tiiutioiior elMtUlahlB wUk eoaun«rw; 1m« tt« ConstitHlioD, m 
CIrf 4e«trhw wsnM near upon the free trade and tariff qtuttioa— or sctMi 
viaw •ofin toarerail, v« are oot mw eoaoonwd to iaqniM. W« iMtMMir l« 
MMtroa thcCooMitBii«a by ita own word*. 
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But all tliis estimate consequences, is-mere lobby talk, 
with which the Court of "strict construction*' has nothings 
on the present occasion, to do. The simple question before 
the Court, is the power of Congress over the foreign and 
domestic slave trajftc, and that question resoives itself into 
the question whether slaves are. in che ej'e of law, subjects 
o{ commerce at all. If they are, that commerce, with all 
other comii^erce, within 'he limits described, is under con- 
gressional control. So " strict construction " must decide, 
without regard to the beariiig the decision may have on the 
'.enure of slave property in general. 

An objection has been raised, on the ground that the pow- 
er to " regulate commerce" is not the power to anmhilate 
commerce. The objection is groundless for two reasons. 

In the In'ii ]-lace, the prohibition of traffic in a particular 
commodity, and between certain specified localities or coun- 
tries, is not an annihilation of commerce, but only a regula- 
tion of it. The making of the traffic in certain commodities 
contraband, docs not annihilate commerce. The tariff of 
1S16, designed and operating to exclude the cotton fabrics 
of India, was not an annihilation of commerce. 

But in the secbnd place it has been decided by the Fed- 
eral Courts that the power to regulate commerce does carry 
along ivith it the power to destroy, to prohibit, to annihilate 
commerce. By the long embargo, under Mr. Jefferson's 
administration, not only foreign commerce, but coast-wise 
commerce between the States and even the fisheries, were 
expressly prohibited and substantially destroyed. And when 
some merchants who had been prosecuted for a breach of 
the embargo law, defended themselves by contesting the 
constitutionality of that law, and on this same plea that " the 
power io regulate commerce is not the power to annihilate 
commerce," no plea nor evidence was offered, on the part 
of the Government, to disf.rove the alleged f^act, that com- 
nierce was annihilated by the embargo. The plea in Court 
against the defendants, "was, that the power to regulate com- 
merce, being an indefinite and unrestricted power, cnrried, 
of necessity, along with it the discrelionaiy power, to pro- 
hibit ail commerce. The plea was offered, as a strict con- 
struction" plea. The Court adopted it as such, declaring that 
they must be bound by the words and opt by the consequen- 
ces of the Constitution. Judgment was accordingly given 
against the defendants, and the embargo law was sustained. 

To the uninitiated,' it may appear somewhat remarkable 
that the same persons who cite the clause concerning " mi- 
gration and importai.on" in illustration of the ••compromises 
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of the Conslitution" in regard to slavery, (inasmuch as the 
power of prohibiting the slave-trade was withheld as they 
say, from Congress, for twenty years) — should nevertheless 
contradict their own conclusions, by denying that now, after 
the twenty years are expired, the Congress possesses any 
such power ! It was andev their own construction of the Con- 
stitution, that the slave-trade was first tolerated, f^gainsl the 
then prevailing sentiment of the country, till ISOS, and un- 
der the same coiistruction, it was then abolished to a certain 
extent ; and now that a further exercise of the same power 
is invoked, to complete the prohibition, commenced in ISOS, 
the constitutional power is denied on the ground that the 
clause does not touch slavery, at all ! But " commerce with 
foreign nations" and commerce " among* the several States" 
are placed on precisely the same footing, in the clause be- 
fore us, under which the foreign slave-trade was abolished. 
In this we have another specimen of the trustworthiness of 
the constitutional expositions, on the subject of slavery, that 
have hitherto ■prevailed ! 

We dismiss this topic by inviting at ention to a dilemma, 
of which the opponents of our doctrine may select which 
horn they prefer. 

If the slave States persist in holding the slaves as " goods? 
and chattel^personal " the law of " goods and chattels per- 
sonal" attaches itself to them. Constitutional Law and the 
laws of Congress not excepted, securing to Congress, under 
this clause of the Constitution, the right of exercising the 
same powers over slam property and slave commerce, as over 
any oihe-- property and commerce. But the moment the 
slave Statf s determine and affirm that slaves are not " goods 
and chattels personal — to all intents, constructions, and pur- 
poses whatsoever " — that moment every slavo in those Slates 
is emancipated, and becomes a freeman — his chattelship 
disappears and he becomes a man in law as well asin/acf. 

"A Republican form of Government." 

We have incidentally adverted, already to the Constitu- 
tional provision that " the United States shall guara ty\ to 

* '< Amanz thn fcveral Stales." Does this mean the same as hHween " ihe 
several Sutiea?" The laller phrase would beti'-r indic iic exclusively « com- 
merce hetwcPtt the citizens odlij/'erent JStales. " Among" would teem to com- 
.pMhend liwewise :i traffic " amon!!" the citizens of ihi? same Stitrs, and this 
would authorize 'Congress lo pruhibil the buyins and selling of hlav»s entirely 
even "Hmi>ng'' the rL'siJcnisol'the s;ime n'-ighborhood or viU-ige. Noiih Web- 
8ie,' tells us ihal "anions" means " mixed orinlnnled toitV— a» well as " con- 
joined or associated with, ur makiug a part of ■•he number"— whereas " be- 
ieotert" may '• denote intermediate spicf, without resard to distance." Were 
we pHthtil (or nn exposition, or desirous of kusA^tii; (iie principle of "strict 
construction" we mi?hi m-kc somettiing of this distinction. Bnt let it pass. 

J It would sce.n tUut the fram'jrs of the Coastiluiion ware not unacauaiaicd 
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every State in the Union a republican form of government, 
— Art. 4, Sect. 4. It is time to consider, more directlj', this 
provision. What shall we understand by the word " guar* 
aniy 

" Guaranty. 1. To warrant; to make true; to undertake or engage that 
another person shall perform what he has stipulated. 2. To undertake 
to secure to another, at all events. 3. To indemnify : to save harmless." 
— Webster's Dictionary. 

The United States, then, will " warrant," will "make 
sure," " to every State in this Union," and to all the iniiab- 
itants thereof, " a republican form of government." The 
United States "undertake or engage" to see to it that other 
persons besides those directly wielding the F deral Govern- 
ment, tlTat the persons charged with the afTliirs of the State 
Governments "shall perform what they have stipulated," 
bv maintaining " a republican form of government." The 
United States "undertake to secure, AT ALL EVENTS," 
" to every State in th(^ Union " the government described. 
TheUnited States will '.'indemnify," will " save harmless" 
from all attempts in any directio?i, or from any quarter, to 
subvert such a government. Whatever is incompatible with 
a republican government, in an?/ of "the Statesof thisUnion," 
'• the United States" have bound themselves to abolish and 
suppress. 

What then, are we to understand by " a repitljlican form 
of government ?" 

" Republic. 1. A commonwealth ; a State in which the exercise of the 
sovereign pmcr is lo;lged in representatives elected by f/ic people. 2. 
Comm!)n intcre'St; th** j)uljl!c." (obs.) kc. — Webster 8 Dictionary. 

"Republican. 1. Pcrta.ininj in a Republic; consistin;? ofacommoa» ■ 
wealth. 2. Consonant to the principles of a republic."— J6 

If slavery be contrary " to the principles of a republic," 
then slavery is anti-republican, and of cou.'se the United 
States have guarantied, to every State in the Union, an ex* 
emptiou from slavery. But'the well " known principles of a 
republic' are — that " all men are created equal, and are en- 
dowed by their Creator with certain inalienable rights, 
among which are life, liberty and the pursuit of happiness." 
Any government not in accordance with these "principles" 
is not a republican government. 

" The sovereign power" of a State is not " lodged in rep- 
resentatives elpcted by the people," in States where one- 
fourth, one-third, or one-half of "^Ae people^' are held in 
slav-eiy. There is no " common interest." no "commoii- 
wealth"in States where "one-halfof the citizens'"' are "per^ 

with.ihe Enalish word " guurnniy," and iliat when lliL'y meant lo '< guaranty" 
any thiug, thny could distmcUy aad unequivocally toj; £0» 
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mittod" by legislative enactments, " to trample on the rights 
of the other" — lo " transform those into despots, and these 
into enemies." 

We are not going beyond th-' strict letter of the Consti- 
tution, the ?neamng of ike words it empioys, when we say 
thi.":. Our consiru 'tion is not only not beyond i\\e literal im- 
port of the words, but is based directly uponthem, "Strict 
construction" can make nothing more and nothing less out 
of them. 

But in caeking to ascc tain the literal meo.ning of thi 
words, we are not confined to the dictionaries in common use^ 
we inay appe il to ai.y o'her good literary authority for 
the lijeani -g of words just as the compilers > i dictiona- 
ries cite standanl writers. If the Constitution or ; ny oth- 
er leg-il instrument uses scientific terms, we must go to the 
masters of science for the meaning of them, if it uses 
Co '.mon Law terms or phrases, st go to the volumes 

of Common Law to find out the meaning of thern. If 't 
employs words m common use among statesmen, civilians, 
and tnonilists, we must go to eminent statesmen, civilians, 
Rnd moralists, for a definition of the terms. And those of 
the same age and nation, other things being equal, will be 
the best authority for ascertaining the ordinary import of 
the words. This refere-ce to the current literature of a 
people or of their lanfruage, to their public documents and 
archives (such as o ir National Declar tion of Indepen- 
dence,) or to approved writers and eminent statesmen, to as- 
certain the ordinary import of the language or the words, 
of a written document, like the Constitution, is not only 
permitted but required by the law of " stj ict construction,*^ 
which confines us to the meaning of th^ words, and there- 
fors sets us at work to ascertain, by all the means in our 
power, their nrecise import. Such a reference is not to be 
confounded with an Appeal to (perhaps) th° same literature, 
statesmen, and writers, for the purpose of ascertaining, 
(otherwise than by the meaning of their words,) the inten- 
tions, and design!, the motives and the policy of the fra- 
mers of the Constitution, or instrument, under examination. 
With these explanations, we cite some further definitionscf 
" a republican form of government." 

We have so far anticipated t! is topic as to cite the defi- 
nition contained in the Declaration of Independence, To 
the same point wemigh' also quote ihe "Bill of Eights," 
"Declarations," Preambles, Constitutions, &c. &c., of the 
different States, which form so prominent a feature of the 
political literature of the age and nation in which our Fed- 
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eral Constitution was drafted. But we forbear. They are 
too voluminous for convenience — tqo well known and loo 
unequivocal for dispute. They all look to the establish- 
ment of republican governtncnt, and they all lay the foun- 
dation of such government in the doctrine that all men are 
born equal, and possess an inalienable right to liberty. They 
make the very pith and essence of a republican government 
to consist in the protection and security of those righ s. 
The political literature of America knows of no other re- 
publicanism than that which recognizes and profes-edly se- 
cures such rights. 

To quote to proper advantag-\ Mr. Jefferson's definition 
r[ a republican govemtnent, would be *o transcribe a great 
part of his writings. A brief epitome of it wa have in 
his Declaration of Independence. We have it likewise 
in such propositions as the following : 

"1. The true foundation of REPUBLICAN GOVERNMENT istha 
equal rights of EVERVT CITIZEN, in his person and propcrtj/, and in 
their management." 

This is equivalent to a Apt denial that any government 
can be a "republican government" that is not FOUNDED 
upon " the equal rights of EVERY CITIZEN," &c. And 
in his Notes on Virginia, the same v/riter has described the 
legislation of SLAVE STATES as "permitting owe half 
the citizens to trample upon the rights of t'le other^^ — thus 
explicitly recognizing the slaves as citizercs. And the gov- 
ernment thus described, deserves, he says, to be "loaded 
with execration" instead of being cherished as a true re- 
publican government. So says likewise the Constitution of 
the United States, and " guaranties to every State in this 
Union" an exemption from the curse of such an execrable 
government. " The United States" have therefore "guar- 
antied to every State in this Union" a government foun- 
DEn— BASED upon " the equal rights of EVERY CITIZEN, 
in his person, and property, and in their management^ Can 
human languagt express a more full and unequivocal guar- 
anty than this, of the abolition by "the United States," of 
all the slavery in " every State in this Union ?" 

But let us examine the connected propositions of Mr. 
JeffersoQ, that his full definition of a "republican govern- 
menl" may be distinctly before us. To the above state- 
ment he adds : 

•'2, The rljchtftil power of all legislation Is to doclare and enforce only 
our %atural rights and duties, and to take none of them from us. No man 
has a natural right to commit aggression on the equal rights of another ; 
and this is al^ from which the law ought to restrain him. Every man 

4 
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iauoiler a natural duty of contributing to the ncces-'ttics of socielj', and 
thi* is all the law should enforce on him. When the laws have declar- 
ed and enforced all this, they tiave fuIfiUeil thf.ir functions." 

" 3. The idea is quite luifounded that on entering into society, we givii 
up aaij natural right." 

The full bearing of all this upon the legality and \<iiidity 
of slave laws, any where and every where, we do not dis- 
cwss now. In another connection we may, if we have 
rdotn, advert to it. What we have lo do here is to find out, 
in the light of our current literature and lexicography, the 
meaning of the phrase, " a republican form of govern- 
ment." And the reader will ace that Mr. Jefferson* s deRni- 
tion does not cover the government of a slave State. 

We will next introduce Mr. Madison to the stand, and 
ask him to define for us the phrase, " republ?'ca7i form of 
gorernmerdJ" Very fortunately for us, Mr. Madison has 
left us his definition in ■■' black and white," published under 
bis own eye — a definition framed /or the very purpose tell- 
ing (he People of the United Sta'es what is a republican 
government, while the question of adopting the Constitu- 
tion was pending their decision'. At that jjrecise period it 
was that Mr, Madison, Mr. Jay; and Mr. Hamilton under- 
took, jointly, the task of defendiilg and explaining the Fe- 
deral Constitution, in a series of essays, which were after- 
wards collected together, and published in a volume cnti- 
•tled, " The Federalist," &c.* From an article of Mr. Madi- 
son in this book, we will now present an extract. And 
Mr. Madison was a prominent member of the Convention 
by whom the Constitution had been framed and -submitted 
to the States. 

"Number XXXIX," of the Federalist, " by James Madi- 
son," contains the following: 

" The Jirst questijn that offers itself is, whetlier the general form and 
aspect of the government be strictly republican} It is evident thatno 
other form would be reconcilab'e with the g^enius of the people of 
America ; with thi fundamental frinciples of the Revolution ; or with 
that honorable deternflnalion which animates every votary of FREE- 
DOM, to mt all our political experiments on the capaciiy of MAN- 
KIND for 8ELF-G0VEJINMENT. If the plan of the Convention 
therefore, be fotmd to dejmt from the republican character, its advocates 
must abandon it, as no longer defensible." 

The reader will please notice, in this paragraph, (1) that 
it is a •* republican /orwj of government" that Mr. Madison 
is intent on describing : (2) that he identifies such a form of 
government with, "Me fimdamerUol principles of the revo- 
lution" — its self-evident truths, and inalienable human 
rights, (3) with freedom ;" and (4) vfith a recognition of 

" " - '■ ' ' — — — ' ' ' ■ ~ ~ ~ ' ' . - — 1^ 

•''The Federalist, on the New Constitution, written in the year 1788, by 
Mr. Hamilton, Mr. Aiadisoii, asd Mr. J&f ," &c. &c. 
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"the capacity -of ma?iJdnd for self-government," Rut Mr. 
Madison proceeds : 

" What then, are the tlisinetive chaiucters of the republican ftna.?^ 
Were an answer to this question to be sciught, not by recurring to prt»- 
ciples, but in the application of the term by poHtica! 'writers, Co the con- 
stnutions of difTerent Stales, no satisfactory one would ever he found. — 
Hollan.i, in which nio particle of the supreme authority is derived from 
the people, has passed almost univers illy under the denomination of * 
republic. The same title has boen bestowed on Venice, where absolute 
power over the s^reat body of tne people is exercised, in almost an ab- 
solute manner, by a small body of hereditary nob.es. Poland, which is 
a mixUire of aristocracy ant of monarchy, in their worst forms, has 
been dis^nified with the same appellation. The gcvernmentof Kng'land, 
which has one republican branch on[y, combiceu with a hereditary aris- 
tocracy and monarchy, has, with equal impropriety, been frequently 
placed on the list of republics. These examp'es, which are nearly as. 
dissimilar to each other an to a genuine republic, show the extreme in- 
accuracy with which th« term has been used in political disquisitions." 

The Ame7ica7i and modtrn meaning of the word "repukri 

Zican," according Iq Mr. Madison, is widely differentifrom 

the meaning which som? European writers of former iimits 

had put upon it — a consideration which is of importance to 

be kept in tnind. Mn Madison proceeds still further : 

" If wo resort for a criterion, to liie diiTerent principlea on which dif- 
ferent forms of government are estiblished, we may define a republic 
to be, or al least may bestow that name on, a government which derives, 
all its powers directly or indirectly from tke grmtbodyoj'the people, vaUi 
is administered by persons holding their offices during pleasure, fort* 
limited periotl, or during good behavior. It is essential to such a gov- 
ernment, that itbe derived from the gre-it body of tke society, Not from 
an. inMnsiderable propartlm, Oil, afawrcd class of it ; ottusrwiBe a han<l- 
ful of tyrannical nobles, excrciMiig their opp'-essions by a delegation of 
their p:>wcrs, might aspire to the rank of republicans, and claim for their 
government the honorable title of republic. It is sujaderil for such a 
government li -it the persons administering it be appointed, either di- 
rectly or indirectly, by the PEOPLr, and that they hold their appoint- 
ments by either of the tenures just specified ; otherwise, every govern- 
ment in the Uniteil States, as well as every other popular govemmMit 
that has been or can be well organized or well executed, vsovldbe degra- 
ded from the republican charaderJ" 

V^ery evidently a slave State can not be a. republic, ac- 
cording to the definition of Mu, Madison. It is essential to 
a republican form of government, says Mr. Madison, that 
its power " be derived from the great body of the society.; 
NOT from an inconsiderable proportion ; OR" from " A FA- 
VORED CLASS OF it." The disjunctive "or" expres- 
ses distinctly, Mr. Madison's denial that a State can have . 
*' a republican form of government"" whose power is deriv- 
ed from " a favored dass^^' although that favored class may 
be even a majority of the inhabitants, ' The holding of the 
power by "i favoped class" is inconsistent with the "re- 
publican character" o'f tne government. In every, sjave 
^ State, the slaveholders, or, if you please, the whites, are " a 
favored class" who hold all the political power ; " exercis- 
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ing their oppressjons by a delegation of their powers," In 
tome of the States (he whiles are a minority, in a7/ of them 
the slaveholders, who subslanlially wield the Stale govern- 
ments, are. And in the aggregate of ail the slave Statea. 
these " tyrannical nobles" are comparatively, a " hHndful,** 
being less, by estimation, than two hundred and fifty thou- 
sand, in the thirteen slave Slates, among the seven mil- 
lions of inhabitants of those States, and in the presence of 
nearly three millions of slaves. So that the actual slave- 
holders, the only rially ^'favored class" in the slave Slates, 
and on whose behalf this "oligarchy" is maintained, are 
less than one tenth as numerous as the slaves to whom they 
deny all the essential rights of humanity, as well as politi- 
cal power ! If neither Holland, nor England, nor Poland, 
nor Venice, may be called republics — because of their aris- 
tocracies ard their monarchies, what shall be said of our 
slave Stales ? 

Will it be said that Mr. Madison was treating of Federal 
and not of the Stale governments? That he had no refer- 
ence to the slate Slates ? or to slavery ? That he did not 
mean to deny the republican character of the slave States ? 
That he would have resisted any such application of his 
doctrine ? 

Some of these statements would first need to be proved. 
But granting, for the argument's sak", that they were all 
true — what then ? It would only make the testimony of 
Mr. Madison the more available for our purpose. For it 
would be giving us the testimony of an opponent, lo the 
verily of our premises ! We were not citing Mr. Madi- 
son's opinions about our conclusions ! No. Nor about the 
intetUions of the framcrs of the Constitution. We only 
sought from him a definilion of the phrase " republican form 
of government." That definition he has furnished. And 
all impartial men will see that, whatever he intended, or 
whether he intended any thing at all, in relation to this 
subject, his ;lefinition does as a matter of fact, exclude slave 
Stales from the list of republics. Incidental testimony, or 
testimony against the interests or the opinions of ihe wit- 
ness, is the most unimpeachable testimony that can be pro- 
duced. If Mr. Madison's opinions of the subject of sla- 
very and its remedy were altogether coincident with our 
own, or if Mr. Jeflferson's were, we should be charged with 
citing the testimony of " fanatics," the testimony of our 
own partisans and leaders ! 

Mr. Madison wast indeed treating of the Federal and not 
of the Slate governments. He gave a definition of a "re- 
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publican form of government" nevertheless. It was the 
meaning of ih&..words we were seeking after. That meaning 
is ascertained. And until it can be made to appear that the 
phrase "a republican form of government," means a govern- 
ment in favor of liberty when applied to the Federal Gov- 
' ernmeht, but means a gov^tnm^liff.,fawr of slavery, and 
AGAINST liberty, when applied to \th6 government o^^* every 
Stale in this Union," it will rem|tti demonstrably certaia 
that, by the provisions of the Con|jitution of 1787-9, *• the 
United Stales shall guaranty to e^ry State in this Union" 
the abolitioyi and the absence of slavery. There can be no 
' protest tiled against this decision, that shall not amount to 
an appeal from the Court of " strict construction" to that of 
- some other tribunal. 

And yet we have other witnesses to produce. Two sep- 
arate Conorbssrs, the one immediately &e/bre, and the other 
immediately ufler the Fe<leral Constitution was adopted, de- 
liberately and almost unanimously abolished and forever 
prohibited slavery, in the only territory, (as distinguished 
from States) then belonging to the national domain. And 
they saw fit, in this solemn act, to s»ate with precision the 
ground on which this national legislation was based. And 
what WIS it ? They affirmed that they did so, for the pur- 
pose of " extending the fundamental principles of civil and 
religious liberty which FORM THE BASIS wherever these 
REPUBLICS, their laws, and their CONSTITUTIONS 
are erected." 

That is, they abolished and forever prohibited slavery in 
the Noriu West Territory, soon to be formed into new 
States of this Union" because they wished to " extend" 
prospectively to those Slates,** a republican form of Govern- 
meni" which they could not possess, if slavery remained. 
We stop not to insist now, on the very explicit declaration 
here embodied, that SLAVERY is repugnant to the CON- 
STITUTIONS of the American republics, the States, That 
item may fill a niche in another part of our argument, if we 
(Should not, in the plenitude of our resources, lose sight of it. 
All we urge here, is simply the d^niiion furnished by the 
two Congresses, just before and after the adoption of the 
Federal Constitution, of the meaning of the terms it employs 
when it speaks of a republican government. We claim that 
this, along with other items of our then current political lite- 
rature, decides the ordinary import of the phrase, ui|id de- 
cides it against the " republican character** of a slaveState. 
In^'tittestation of the justness of this cl^itn, w«s cite Another 
' witness: General Hsath, of Massachusetts. In the Debates 
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■jh the Massachusetts GonVeiitior! of 179S, on the question of 
ad6{)ti5Tg' the Constitution' of the United Staiet--, Gen. Heath 
having- {ulv^fted to the subject of slavery, and to the thon 

^i'ecent act of Congress prohibiting it forever in the Nor?h 
■West Territory, eai'd, "'By th^iir ordinance, Contrress has 

'declared that the new States shall be REPUBLICAN 
STATESV and have NO SLAVERY V'*'-^Deb..Mass, Conv. 

p. mi. 

■ Thtrs eviident and certain is it that American political liie- 
i'&ture, illong with the American Dictionary, so defines ''a 
¥ep<ib!ican fo^iii of governraent" as lo exclude slave States 
fjtom t^oming within the d'efirtitio'n. 

M.nA Anierican writers,- or those of the more modern date, 
are not alone in these views of a republic. The celebrated 
Montesquieu, One^^of the most distinguished of French au- 
thors, and ivho died more than twenty years before the Do- 
'dlai^tion tif A'mericiah Independenee, in his ^* Esprit des 
^l^iir," ^(Spirit of Laws) first pitblished in 1*748, translated 
«tid Y^^'ifblished -in England and America, and now for 
eighty y^Ys^a Stanidard work in both hemispheres, is scarrie- 
ijy less explicit on this subject^ 

• « In- dsfnberatfes, irhere they ai^e all apon an equality, attd in arUto- 
' aradei^viiim&tha laws ought to use their utmost endeavors to procure as 
great afl equality as the nature of the government will permit, sl aveey 

18 CONTRART TO THE SPIRIT OF THE CONSTITUTION, &C."— o'p^rt^ of 

Laasy Vol. L, Book XV Chap. J. \ 

Not only in (S?e7wocro««, then, but even in aristocracies, 
(which we in Ame.'ica do noi deign to reckon among repub- 
' lies,) this profound writer on the Spirit of the Laws regards 
stAVERY to be ^uNCoNSTiTtiTioNAL, from the tery nature of 
the gdverrment ! Yet Montesquieu was educated', and wTote, 
; uad^ the old Freiicfh Monarchy J Do our American defitii- 
' tions of '*a repiibfican form of government" fall below those 
: df a Moftte^quieu .? Does the definition, in America, no^, 
*^ include Ztes of the ideas ofHberty, equality, and inalienable 
feUman rights, than it did in Europe a century ago ? We 
:^re only ibqutrfng after ih& mieanirig of words. But itnpor- 
tatit c^ttw^^ in the meaning 6f Words Way sbmetrfWt-s reveal 
to us impoitant ehangei in something else. The mean it-g 
elf a republican fortn of ^overnrtierit^' in this cOunfry, . in 
I'JSS', is'sti£B«erilly ^8cdr1tiine^ On the priesent arid risirtg 
'iikitt^\\6tL ii may 'depend, whetijer it ahall lon|f relaitt ti^^iy 
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Can that be a republican government which is:not .even,» 
free government ? Some limited monarchies — that ojf B»g- 
iand, for example — are sometimes clain)ed to be free gov- 
ernments, by those who would not venture to call them r.^' 
publics. This question settled, we have another, Can that 
be a /ree government that does not secure aud maintain 
freedom of speech and of the pms? This latter question, lei 
•the slave State of Virginia herself answer. 

"The freedom of the press \3 one of the great bulwaFks of liberty, 
and can never be. restrained, but by a DESPOTIC GOVERNl\IENT.'' 

All State Governments, then, that do restrain the fre.edom 
of the pres?, are " despotic governments," and not republics. 
So says the State of Virginia., But what slave State does 
not restrain freedom of the press ? If there are some iOf 
them in which such freedom is not formaUy iprohibiied,. in 
which of them is it maintained and preserved ? 

The statutes of Louisiana, Tennessee, and other slsse 
States, including Virginia herself, as adverted to, in qur first 
chapter, furnish sufficient answers to these questions. And 
yet the Constitutions of'Delaware, Maryland, North Caroli- 
na, South Carolina, Georgia, Louisiana, Kentucky, Tennes- 
see, Mississippi, Alabama, and Missouri, (all of them slave 
. States) to say nothing .of the Constitutions of the noa-slave- 
holding States, arejfuU and explicit in affirming the inviola- 
ble rights of free speech and a free press. By their . own 
dc/??«V2o?i of a republican government, iAase States therefore, 
or such of thera as do not maintain this freedom, are not 
republican States, and the United States have guarantied, 
and warranted, on their behalf, that they shall become so. 

We can afford but little room, here, for further quotations 
from the highly authoritative poZe72CffZZi?era<are of our coun- 
try by which the TraeaTKa^^ of the phrase " republican form of 
government" is fixed and defined. But there is one speci- 
,rheti now before us, so full and entire, that we must give :it 
a place. . 

' " We the People, hereby ordain and establish this€onsUtuUon pf Gov- 
criiment, forthei State of Ddanohri. Through Divine goodness ALX> 

iiMBN have by nature the rights Of' worshipping tmd serving theiif Orek- 
tqr, according: to the dictates of t'' -'i conscieneeS) of efl/p^g aiuSeC^^iMtf- 
lAg lift r.ni LIBERTY ; Of AC(^Ui:RIt<?a and protectfng reputation and 
TPRPPERTY^ and in general ofobtainine objects suitable ip thei^coadi- 
tion, without injury to one another, and as these ri|[hts are.etseniiffltlo 
their welfare, for the due eseccise thereof, poorer wihtreBt i» them :— 
THfiREPORE, AtL JUST ApTHORITY, wMHwl imm- 
JUmtf tocH^i 'm ilecived froih the PEOPLE, andeebbliBhed witk&c^ 

. ' coNSEKT^: to advance itheir happlnes0> and theyj may^ito' thit itit'efir- 
eaaoiittoe^'ireqnirfig from timer toitiiae, altar thair Goin^fiJ^cti^ «f tSl^ 

: 'SRIBI^IM* 4. ..- ,r- 
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and civi! LIBERTY, to acquire and hold PROPERTY, are 
here explicitly rnadt; the very FOUNDATION of those 
"poliiical institutions" whose "' authority" is "derived from 
the people" — that is to say — " republican forms of govern- 
ment." The connecting word " ihtrefore" expresses this 
idea, and makes the paragraph as a whole, equivalent to a 
declarntion that WITHOUT the security of civil and re'i- 
gious liberty to '■'all mm,'" including their right Jo acquire 
and possess p?oper/7/5 such "political institutions" as ''re- 
publican forms of governmen!" could not exist. 

By a less rigid definition and " strict construction" of a 
" republican form of government," it might be found difficult 
to e&tablish the claims of our American slave States, or many 
of them, to the character of republics. No one, certainly, 
can question the correctness of that part of Mr. Madison's 
definiiion, which sliys, " it is essential* to such a government 
that it be derived from the great bodp of the society, not 
from an inconsiderable froportion of it." A State, then, gov- 
erned by a minority czu not be a republic. But some of the 
slave Stales, and it is believed, most of them, are governed 
by minorities, in South Carolina, Mississippi, and Louis- 
iana, the slaves themselves, (exclusive of the free people of 
color,) outnumber the white population. When it is remem- 
bered that no colored person can have any share in the gov- 
ernment, though that class are numerous in some of the 
States, and also that very few of the still more numerous 
class of non-slaveholding whues, (who, in those States, are, 
for the most part, very degrcded,) can participate in the 
franchise or hold office, it must be evident that, in most of 
the slave States, the government is in the hands of the mi- 
nority, end that this minority are slaveholders. 

The whole number of slaveholders in the United States 
has been estimated at not more than two hundred and fifty 
thousand. Yet these are distributed in an aggregate popu- 
lation of above seven millions, in the thirteen slave States, 
the Territory of Florida, and Federal District, accoiding to 
the census of 1840.t This exhibits a proportion of one to 
tieenfy-eigki. Yet the slaveholders govern. Their propor- 

* Tbio italieiting is Mr. Maditoa's in tbe paragraph Ufure quoted from lh« 

tTheeensnsof 1840 exh»l>it8 the following. Sovtk Carolina. While persons, 
StlS<'M- Colored pcr&ons, 8,376. ttlnres, 3'<:7,03S MUtinippi. Ftec white 

MrtiHtt) I79,<IT4. Free colored |iei«our, 1,869. >)hv('«. I96,J1. Loui${aaa, 

■ White («non*i 168,467. Free colored persons, 96,903. Slavs, 16S,4Si. Sup> 
fOf9 now, in ttic«e Slates, liie s'nres ind free tolorrd persons shouid form a 
constiiiiuonxira " repu'»llc;in form of povernmc'-t," clt-c i officprs, nnd demand 
tlieFcderNl gnaranty. H hat must Congress do ? "Strict construction" le- 

^ vMmbers lliat the Coastitntiott taf s Dothins about SLAVES, and nothiag about 
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tion to the whole adult male population, we can only con- 
jecture or estimate ; but very evidently ihey must be a small 
minority. The Constitutions of many of these States, mak- 
ing a landed estate a (J'/alification of voters, and especially 
of legislatire and e^iecutive officers, have virtually secured 
the stfpremacy of slaveholders. "Fifty acres of land' is re- 
quisite, in ^eve^ftl Slates, to make a voter. A Governor of 
Souti: Carolina, must be worth Xl,500 sterling, and a Sena- 
tor £300 "of a settled freeho'd estate," and u Representa- 
tive " a settled freehold estate of (ive hundred acres of 'and 
and ten negroes, or a real estate of J^150," &cc., &c. In Teti- 
ness;.e, the Governor must own 500 acres of land, and a 
Senator 200. 

Whether, therefore, we define a republic by its principles, 
its usages, its protection of human rights, or its sovereignty 
of ihe People, or of a majority of ihera, the slave States can 
no- be callf-d republics. 

'Yq dismiss this topic with a single inquiry. If, by the 
words and the phraseology of this clause, the iJnited States 
have not guarantitjd to every Sta'e in this Union an exemp- 
tion from the extremest possible departure from a republi- 
can government ; have not warranted and secured ti em 
from a governmeiU thai shall chaltelizeits citizens, " trans- 
forming some into despots r.nd others into enemies," permit- 
ting "one-half its citizens to trample on the rights of the 
other," — then we demand what it is that these words and 
phrases do signify ? And what " form of government" the 
United States may not permit to be established and main- 
tained in the diflferent Stales, without a breach of the guar- 
anty ? 

Secubitv of Ljberty: — "Due Process of Law." 

The Constitution prepared by the Convention, in 1787» 
amo..g its declared and leading objects, as set for h in its 
first sentence, had distinctly enunciated its intent to "secure 
the blessings of liberty to ourselves, and our posterity." 
Yet the People, it seems, were desirous of some more spe- 
cific declaration of the manner in which this security was to 
be extended to them. So says the record of those times. 

" The Conventions of a number of the States, having, at the time of 
their adopting the ConFtitution, expressivi a desire, in oriler to prcTent 
misconstruction or ahii^e of its powers, that further declaratory and re- 
strictive clau:ses !chnuUl be sililed. Congress, at the sessioh begun and 
»»eld in the city of New Yortt, on We(1ne§ lay, the 4th of March, 1789^ 
proftoseJ tQ tlie legislatures of the several States, ttrelve ftmendmeflta^ 
ten of which oalr were adoptwl."— iTs4erci<*f, pogeSSO. • 

Among thes^ amendments was the one from wiiich wt 
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extract the following. We copy so much as relates to our 
subject. 

" No person, shall be hold to answer for a capiJal or otlierwise infamous 
crime, unless on presciifment or intlictnient.of a grand jury,^' &c., &c., 
» • » • » <<l^ou he deprii^cd of life, LIBERTY, or propi.rtv, uithimt 
DUE PROCESS OF LaW," &c., &c., kc.—Ammdments, Article F. 

It is to be observed and kept in mind that these " amend- 
ments" io ike Constitution, added as they were, after the 
adoption of the original instrr nent itself, possess of necessi- 
ty; and' in their own nature, a corrective, a revisory charac- 
ter. They are not simply additions to the instrument ; they 
are, what they are denominated, "amendsxents," alterations 
perhaps, — changes. If one clause or article of the originai 
document had appeared to conflict, or had been found 
couJflict with anotheV, it might have seemed difficult to de* 
xidfi upon their conflicting claims. For one clause, (it might 
be thought,) Si. juld be to be regarded as of equal authority 
with another. Not so, when one of the conflicting clauses 
should be fau'id in the original instrument, and the other in 
an amendment. The "amendment" very manifestly, 
takes precedence, and displaces, annuls, repeals, abrogates, 
erases, whatever in tke original instrtivient is found (a am- 
jtici with it. 

Suppose it should have been found, then, or suppose we 
should now grant, for the argument's sake, that all the 
parts of the original Constitution, already examined, are in 
favor of slavery, and none of them in favor of its abolition : 
suppose it were an admitted fact, that the clauses concern- 
ing *' persons held to service and labor" — concerning *" ap- 
portionment of representatives and direct taxes" — concem- 
ing " migration or importation" — concerning the "suppres- 
sion of insurrection"— ~" protection against domestic vio- 
lence" — and concerning " the reserved rights of the States" 
—suppose, we say, it were certain that each and every one 
of these clauses aiiZ " guaranty" or did tolerate by "com- 
promise" the existence of Southern slavery ; — suppose fur- 
ther, that the originai Constitution had contained rzodeclar- 
anion of the p-arpose and intent to " secure the blessings of 
liberty," union, justice, iranquilit", common defence and 
general welfare— *had contained '»io grant to Congress of 
potcers for the accorapIishn>ent these ends,.Mc. declaration 
Ifttat.ihe " Gonstitmiott of the United States and laws of 
Congress, made in purSusmee thereof," Should !be held lo 

the "supreme law d£the i^nd>'— 'suppose Conffress 3iaid 
?be€fil' dollied 'iiv^tb'»8;]5|)iw©r& c!t&t"** coTrtmorc® withofbr?»%n 
nations, and amang th<^ smral 'Sfate3"~suj>pose Ifie'^'ini- 
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ted States had' wen? guaranried "to every State in this 
Union a republican form oi' government,'* cr that such n 
guaranty did not amount to a'. guaranty ngainsi slavery — ■ 
WHAT THEN?. If, amnng the subsequent "AMEND- 
MENTS" to the Constitution, there can be found a sirigle 
claicse, ox fraction of a clause, that either, restricts. or abol- 
ishes slavery by its own inherent eilicacy and operation, -or 
authorizes Congress, or enables the National .Judiciary to 
restrict or abolish slavery, then that clause; or, fraction of a 
clause, being an amendmsni" an alteration,}^ repecJof all 
ahat ishall be found to conflict with it in the original instru- 
.ment, and supplying :he omissions nnd defects of the^ame, 
provides for the abolition or restriction of slavery .as effectu- 
a/Zy as if, in. all the picceding paraculars, the Constitution, 
as first adopted, had been :lhe reyew of what o^irisupposi- 
tion has described. . 

This being premised, we proceed to consider this fifth 
Article of Attiendm.erfts, The supposition just now made, 
thatithe original Constitution had "guarantied slavery," 
(if our opponents choose to retain it,) will do us no manner . 
of harm, ^ere. We are now to inquire after the meaning 
of an cmendmnt. And if it were true that the People of 
the United States had pledged themselves to suppress in- 
surrections of slaves, to return fugitives from slavery, and 
in other w^jys to become the drudges and tools of the " pe- 
culiar institution," ^hus involving themselves in its. guilt, 
its disgrace, and its dangers ; audi a circumstance, one 
would think, might well efititJe them to have some share in 
•defining the slavery they had "guarantied," — to assist in 
prescribing its temire and its conditions — to declare who 
shall '* be deprived of their liberty," and by vfhai-*'- process'^ 
they should be thus deprived of it. Otherwise they cbiild 
not know what they had *' guarantied," nor whether they 
the^rnselves and their posterity might not- become. the ■Z52(:i2;/jj9 
of the guaranty : 

But whether the original Constitution containsd a gUar- 
janty of shivery br not, it was confessedly thought important 
to define the conditions of liberty, and to say in what rnan- 
h^r a " person" living under our government, cpuld be 
"di^prived" of 'jo inestimable. a, blessing. The clause be- 
,io%e.nscontairs that definition. What is its meaning J 
What do the words say, in theiir ordinary imporf. and>^co^- 
taiim.i ^ "^tjict consttuciion" is all we ask for,, now, 
and that we shall insist upon. 

" Naperson shteM he deprived," 'Sec. That 'is, m *• indi- 
Viduail human ht^gtyt^ .bodjr (ati4 ^aaKi"-rT^« 
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Noah Webster haih it) — no *' man.xooman or child" "shall 
be deprived oi liberty, &c., without due process of law.'" 

ishali be deprived of liberty — i.e. " ibe power of acting 
as one thiniis ht, without resiiaint or control, except from 
the Jttvvs of nature." — ISoah Webster. 

" Wiihoui due process of law.'^ — " Process. — In Law : — 
the whole course of proceeding, in a cause, real or personal, 
civil, or criminal, /70W the oiighial writ, to the end of the 
suit. ' — I\'oah li'tOilcr. 

in order Jo undcri,tand the full power and significancy 

of this phrase, " due p'octss of law^^ which the writer of 

thia Aaiendment look of course, trom the vocabulary of our 

Courts of Jusiite, and Irom the accredited law literature of 

our language, we must trace it back to its early use, and 

fuhow u down to the present time. 

" These woidn," sajs Alvan Stewart, " from the ilays of King John, 
in Ui«; V;<ileul Kunaey AietiUe, 10 Uie liay ut U>e tinai ftdu)iuuu of the 
ievteiul uonsiuuiiun, have been etupluyeii anU undursiuuil, as .ha- 
ving cerlaiu anU lixeU lUias." " The muiiiy haruns anil wise n;en of 
tiigiauii, C(jnj|>eliea a volatile Kuig to bUDtcribe Magna Charia LOO 
yeais agu, couuiuing iLe wonis ol our 'Aiiiclt;,' ami jrom ihauiay to 
thifc, eveiy Kiigliiii.ui^ia anu'Amencau has cJa.nieii, as a l>ai'lul hi!> in- 
faerouiict: auii UiiU.riglii, U.e luvaluablt' principle ihal 'no p£r«c^»*AoW 
beaepiiceai'/ hilt Itjt, JLlLKK'i'k, or properly, uUhout due yioccss 0/ 
Ijw.' Ill la-jt mis coubtiiudonai provis.ou ib noihuig but one ol tlioso 
invaluable principlti:, pr.celcss in ui,aii.Cier, iliawn uom the vast quar- 
ry of u.e Common law." "it is belicveu u.at no lawyer in ihis coun- 
try or Juig i-nii, vvlio is worthy U.e appellation, Will oeny that the true 
and ouiy meauing 01 tiio phiube '■clvt jiiuccts oj law is an unJiciUic-nl or 
preseu.iiicntol a GraiiU Jury, ot not less than tv^elve nornioie ihsn 
Iwen.yuirce men, a uiul by a petit jury ot twelve men, and a juugracat 
pron-juuccu, on Uie liuUuig ol iliatjuiy, by a Court.-"-* 

Judge Story, in his Commentaries upon the Constitution 
01 the United States, (as ciitd by Alyan Stewart, Esq.,) 
speaking of this sentence of this Article of the Constitu- 
tion, suy^ : — 

«« 'Ihe other i»art of the Clause is but an enlargement of the language 
- of Aiagna Charia, 'nec tupir turn ibiihvm, net nvyti cum mUtUi.vs, nrniper 
legale juilicv-m parium iiwriuin vcl / er k^tm Una, —neUUr 'kiUuepatt 
Mpon inm^ur wndtvm l.tm, Uvt by lU lUi jvl jufl&n. p«'»» OV 
the law <Ae itflw/.— Lorn Coke fca)s that il.cic luilei w 01 its, 'f>er Ugem 
term,' loy the law of u.e lami,j mean 'i/jctie pruce** <i/ /ov, U.at is, 
\rithA>u» i.ue ptebentmeiii, or iuuiCiment, loiu LtiBg bioughi in to an- 
swer ihereio, • by oue process 01 law.' to llial this Claute, ha etlect, 
' aflirms ihe right of uial, accorUing u> procesfc aiid proceetlings W com- 
UOO law.'* L J i: J 

The terms employed in this amendment are thusdefined, 
end its meaning ascenained. It says that "no individual 
human 6ti?ig, consisting of body and soul ; no man, woman, 
or child," iu these United States, or under th4 sheltering 

* See C««iiliitilJoBaI Arpnment, on lina Ulawae, I yAi.v*w E»q ii" 

Il>e ", f riend of Man," October 18, 16J.7. fiom which our pmun eni, oa ibw 
V Mpk, a tbittf lakefi^ iu « cMtieMCii KM wodiCM l»iin- 
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wing of its Constitution, shall be deprived of liberty, (of the 
power of .<cting as one thinks fit, wilho-il restraint or con- 
trol, except from the laws of nature,) without due process of 
law, without indictnnent by a grand jury,»ria[ and conviction 
by a petit jury, and corresponding judgment of a Court. 

Every "individual human being, with a body and a soul ; 
man, woman, or child," within the United States, deprived 
of liberty without indictment, jury trial, and ji-dgment of 
Court, is therefore unconstitutionally deprived of liberty. 
A " strict construction^^ of the Constitution can result in no 
other decision than this. For this is taking the Amend- 
ment according to the literal meaning of the words, 

"If this be fnie," says Mr. Stewart, "any jtulge in ihc United Slates, 
who isclotheil with sufficient authority to ijrinla writ of Ha&eo* Corpus, 
anii ileciile 'ipon a return matle to such a wrii, on tlie master and slave 
being brought berore said judge, to inq«ire by what authority he, the 
master, held the slave, if the master coul l not protlucc a record of con- 
viction, by which the particular slave had been deprived of his liberf^p^, 
by indiclment, (rial, and judgment of a Court, the judpe would be obli- 
ged under the o«ith which he must have taken, to obey the Constitution 
of his country, to discharge the slave, and give him his full liberty." 

Come forward, now,, ye claimants of a slavery under 
" guaranty of the Constitution of the United States !" — 
And come, ye claimants of " the compromises of the Con- 
stitution" in favor of slavery ! What say you ? Do ye 
still continue to urge the claim ? If so, prepare to abide the 
result o{ your claims. If there are any such compromises 
or guaranties in the oiiginal instrumtTU, (the Constitution 
of 1787-9,) then, along with those " compromises" or 
"guaranties" you must take the provisions of this Amend- 
ment, which (in case the Constitution has " recognized" any 
slavery at all) have specifically defmcd the slavery thus re- 
cognized, and fixed the bounds which it can not pass. — 
Searcji now for your constitutional slaves, deprived of lib- 
erty, by " cZ?/c proem o/" Zaw .'" By personal indiclment, 
trial, verdict, and judicial sentence ? Where are they ? 
Or who is the claimant of such a slave ? You claim as 
strict constructionists, your " pound of flesh, according to 
the bond i" Take it then, f ut take the. precise, the specified 
pound, and take not a fruction more. 

More than half a century has rolled by, since this 
Amendment became the supreme law of the land." But 
no " individual human being" now held as a slave has ever 
been " deprived of liberty by due process of law." No one 
will pretend this. On the principle of " strict constriiction" 
then, the principle of abiding by the literal meaning of the 
words of the Constitution, the Congress of the United States 
are authorized and called upon, by the facts of the case, to 
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paes a dnclaratory act, recapitulatinof the facts, and deciaring 
e'lrh and t-very "individual human boinof, with a body and 
a tci\i\. ma:i woman, or child," now held in bondage, in the 
United States, yet not " deprived of liberty, by due process 
of law," to be free. "All presumptions are to be made in 
favor of liberty," and therefore all who can not be proved to 
have been "deprived of liberty by due process of law" must 
be adiudgted free. 

If the ^' peculiar" claim shrinks from this judgment, it 
must abandon strict comtmction'* altogether' — must take 
its cause out of that Court, ox wait the proper time for filing 
an appeal to ajwiher tribunal. 

More than this it must do. It must take especial care not 
to ur^e either its pretended " compromises" or its " guaran- 
ties" of the "peculiar" interest, either before the Court of 
" strict construction" or any where else ! For the moment it 
does this, it ejidorscsa principle that arms this same notable 
Jijih article of Amendments, with all the formidaule powers 
we have claimed for it, and there is no escape from its grip. 
Establish, by a?iy principle of construction, the constitutional 
guaranties and compromises of slavery in origiiial Con- 
stitution, and you establish both the principle and the fact 
that the United States and the Federal Government, are 
responsible, politically and morally, responsible to the Peo- 
ple, to posterity, and to high heaven, for the coniinued'exist- 
ence of that gigantic crime and curse. And how shall the 
United Staies, and the Federal Government escape from 
those responsibilities or honor them? In no way that we 
can think of, (in such a case,) more conveniently or legally, 
more effectually or more speedily, than by takiJt'gthe claim- 
ants at their word: conceding to them, [if they will hate it 
50,) that the original Constitution contained the " compro- 
mises" and the " guaranties" claimed — but insisting withal. 
that the fifth article of Amendments, with its paramount 
authority over the compronrJses and guaranties of the ori- 
ginal instrument which it now modifies and changes, in 
viitue of its amendatory powers, has defined, restricted ■•■■■-i 
circumscribed the slavery thenceforth to be compromised or 
guarantied, confining it within the constitutional limits there- 
in specified, viz : — the enslavement of those deprived of their 
fiberty '*^by due process of law." 

If the word " person" in the original instrument, means a 
slave, then the word "person" in the fifth article of the 
Amendments means a slave. If the condition of the slave 
B described by the phrase persons held to service and labor," 
then the condition of the slave is described in the words, 
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"No ftrson shall he deprived of liberly, wilhout due process 
lau:" tAnJi so the construction of the original instrument, 
relied upon to cslahlish slavery, abolishes it, when applied 
to the amendment.* 

Another dilemma is thus presented, on either horn of 
which, at its pleasure, the "peculiar" claim is at liberty to 
swing. If tue Constitution has "guarantied or has 
compromised" with slavery, then it has DEFINED' j'V.- 

AND THE definition IS RECORDED IN THIS FIFTH ARTICLE OF 
A?IENDMENTS. 

It will be of no use to plead in the Court of "strict coh- 
struction" that such could not have been the intentions of 
those who drafted this clause. The question here is not 
what ihcy intended, but what they the People haxe done, by 
adopting that clause. It tells its^wn story and there is no 
escape from its meaning. 

Many a litigant has found, to his cost when in Court, that 
the instrument to which he had subscribed his name, a long 
time before, expresses something that he did not intmd,\\hQ\\ 
he signed it. But the Court decides according to the ideas 
expressed in the document, ajid not according to his own state- 
ment of his intentions. We .are in Court, now, and a Court, 
loo, that always sticks close to the " strict letter of the law.^' 

Slavery in the Territories and Federal District. 

"The Congress shall have power to dispose of, mid make ali needf'ul 
ruk-i and regulations respeotinfj the territory or other property bclongmgr 
to the Uiiit«:it States, and nothing in this Constitution shall be so con- 
filrucd as to projuilice any claims of the United States, or of any particu 
lar St2iic."--Constitution V. S., Art. IV., Sect. 3, Clawe 2. 

The next previous clause had provided for the admission 
of new States into the Union. One of the eariies* acts of 
Congress after the organization of the Government, under 
the Federal Constitution, was the act forever ■ .ul""biting 
slavery in the North West Territory, the only Territory then 
belonging to the United States. And no d;^mur has ever 
been made on the ground that Congress did r. t possess t^^ 
constitutional power. This would sr ;r"., to settle the ques- 
tion, if any question of the Ifiiid could be raised, whether 
Congress possesses power to abolisls slavery, in any other 
Territory or District belonging to »ht United States. But 
in respect to onr present Territory o' Florida, including the 
States formed out of the Territrrv-' oi Louisiana, and the 
District of Colombia, we are cuthr-rized to occupy eren 
higher ground. We present a vic^^ of this ground in the 



• Vide 4th of July Address by H. E. Gmiib, Esq. at West Galwiy^ 18M. i& Al- 
bany Patriot, of Aug. 14. 
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words of some Resolutions adopted by aLiberly Convention 
in Ohio, and afterwards at similar conventions, at Buffalo, 
and elsewhere. 

"That the laws of France in virtue of which slavery ex- 
isted in the Territory of Louisiana; the laws of Spain, in 
virtue of which slavery existi^d in the Territory of Florida; 
and t.'ie laws of Virginia and Maryland in virtue of which 
slavery existed in the District of Columbia, ceased to be in 
force at the moment when said Territories and District were 
ceded to the United States, and consequently every slave 
therein, b?came, at that moment, free. 

"That till acts of Congress, for the, continuance of slavery 
in the Territories of Louisiana and Florida, and in the Dis- 
trict of Oblumbia, after the cessions, became null and void, 
not only by reason of the yant of power in Congress to pass 
such acts, but because they are in direct conflict with the 
fifth article of the Amendments of the Constitution, which 
declares that ' no person shall be depbived of life. Liber- 
ty 01' property, without due process of Law,' and also in 
conflict with the Preamble of the Constitution which declares 
the establishment of Justice to be one of the chief objects 
of its formation. 

"That all constitutional provisions and laws of the States 
created within the limits of the Territory of Louisiana, and 
all acts of Congress admitting such States into the Union, 
so far as such provisions, laws, or acts, authorize or sanction 
slaveholding, are also null and void, because in conflict with 
the same article of the Amendments." 

The argus eyes of the slave power and its sycophants, 
northern and southern, have never pretended to discoverany 
provision, in any article, section, or clause in the Constitu- 
tion of the United States, by virtue of which Congress or 
the United States are vested with the power of establishing 
slavery any wkere. " Strict construction" or any other sort 
of '* construction" may search the instrument, in vain, for any 
thing of that description, or looking, even remotely in that 
direction — to be consti-ued! And the tenth article of Amend- 
ments may remi.id us that th% Federal Government holds 
no powers not conferred in the Constitution. We are a little 
curious to know by what arguments those who deny the 
power of Congress to abolish slavery, will undertake to prove 
the power of Congress to create slavery. But if it has no 
power to create slavery, then slavery in the Federal District 
and Territories is unconstitutional, and the Federal Courts are 
bound, ivhenever a case comes before them, thus to decide. 

!f slavery, in Florida and the District of Columbia, is con- 
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stitutional, then slavery might be established by Congress 
at West Point, or any other spot, at which ". forts, magazines. 
arsenal3, dock-yards, and other tieedful buildings" of the 
United States may be consfttutionally *' erected," and slave- 
ry would then be constitutional at all ihpse places — a result 
too absurd for belief. Examine the Constitution and see if 
it be not so. 

The Constitution and the District ^of CoLUMBtA. 

" The Congress shall have power"—" to exercise excluaii'C legislation 
in all cases whatsoever, over such District (not exceeding ten miles square) 
as may, by cession of particular States, and the acceptance of Congress, 
become the seat of government of the United States, and to exercise lik* 
authority over all places purchased, by consent of the legislature of the 
State in which the same shall be, for the erection of forts, magazinet, ar- 
senals, dock-yards, and other needful buiidings." — Art. I, Sect, a, Claut6 16. 

** Like unt/iority." These wofds arc too plain to admit 
or require any explanation. Can Congress, under this clause, 
or by any other warrant, establish slavery at the navy-yard 
in Brooklyn, or at the arsenal in Springfield ? If not, then 
it can not in the District of Columbia, and slavery is illegal 
there.* 

Maintaining, as we do, the power of Congress to abolish 
slavery" even in the Sfat€S,a.nd denying, as we do, the prc- 
sent legality of slavery in the Federal District and Territory 
of Florida, &c., &c., we are scarcely able to enter, with much 
interest, into the question that has been so strangely rrtooted 
of late years, whether Congress has power to abolish slavery 
in the District of Columbia ! But if any one wishes to exa* 
mine that question, on the old grounds, it is pertinent to' 
notice the " exclusive legislation in all cases whatsoever,'^ 
which Congress, under the Constitution, exercises over the 
District. 

"Exclusive.''' fio other legislative power on earth pre- 
tends to any legislative power over the District. Those who 
deny the power of Congresslo abolish slavery in the District 
never undertake to tell us what legislature <io€5 possess that 
power. 

Exclusive legislati w," we are sometimes reminded, in 
this connection, does not mean unli^Atcd legislation. Cer- 
tainly it does not ; and this is the very reason why Congress 

* The reader is douUless apprised of the fact thai after ibe ce8b^on of 
District of Colarflbta by Virginia and Muryiand, and just before the appointed 
time for itscomioR into possession of the United States, the Congrtss of Uie 
United Statps enocietf 4 {ate re-enacting in a lump, the laws of MaryiMd, for 
that pf«rtorthe District east of the Potomac, and the lawsof Virittnia for that 
part of the District Arest of ihe Potomac This act was an ttuconsiitutionaj 
estdblisbment of slavery in the District, without which act the staves wotild 
have twen freed. 
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do€« not poBsesB powef to cr«*fe slavery in the District. 
But " exclusive legislation, in all cases whatsoeverf" <fo« 
mdan all »uob just and righteous legislation as is appropfiaU 
and propier far all other civil g^vtmments to exercise. So 
that there is no escape from the conclusion that Congress 
cart constitQtionally abolish slavery in the District of Co> 
lumbia, but by affirming (as some have done) thatwo goDerri' 
ment on earth has a right to abolish slavery ! And, w^ith 
characteristic consistency, this ground is assumed by those 
who deny the inalienable rights of man by affirming that 
" tolkat the law makes property IS property :" so that, though 
lejgislation can create slavery, yet legislation can not abolish 
it ; in other words, that man possesses but one inalienable 
right, and that this is the right of slaveholding — the right 
of invading with impunitylill the equal rights of bis brother ! 
It can not be expected by any reasonable person that we 
should waste , time in the useless attempt to reason with 
such, or to make their absurdities more manifest than they 
already are. 

We say nothing here, to the pleaof " implied understand- 
ings"— " consent of citizens of the District," the " vpishes of 
Virginia and Maryland," &c. &c., because '* sxaici con- 
'8TKO(DTio»" rules all such considerations out of the Court. 
It will not permit the jury to hear them. In another place 
we may look at them, and a glance should suffice. If any 
ono» however, would be conducted over the whole ground, 
and feel his way, step by step, let him peruse Theodore D. 
Weld'a" Power of Congress over the District of Columbia," 
ori|3fjnally published in the New York Evening Post, under 
the signature of Wythe — a work hitherto unanswered, aftd 
containing a mass of important information, along with a 
force and demonstration of argument that will sufficiently 
account for the absence of a reply. 

One or two things require to be noted, before dismissing 
thi^ topic. There are no " reserved rights of the States" to 
be pleaded, on behalf of the slaveholders of the District, — 
Nor, (whatever may be said of the grounds we have taken 
OB ike clause concerning " persons held to service and labor 
in one Stat^^ ytasidet the laws thereof, and escaping to am- 
/Aer") can any persons, under that clause, be " delivered up, 
ou the claim of the pajrty to whom such service or labor may 
be due," in the case of such an, instead of escaping from 
one State to another, shall escape to or from the Federal 
DistpjCT. That soil, at leas^, is as sacred from the pollu- 
tion of legalized, constitutional slavery, as is the soil of 
England itself. Slaves can not breathe there. There is 
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no earthly power that can, there, legally enslave them. The 
moment they touch that ten mile square, they are, Ugally, 
as free as f he President of the United States himself, and 
can no more be lawfully enslaved <Aere, or carried atoay into 
slavery, or made slaves on leaving the Federal District, 
than the President can. Whenever law is properly admin* 
islered, by a competent and faithful Judiciary, this decision 
will stand by the side of that of Lord Chief Justice Mans- 
* field, in the case of John Somerset. 

This is manifestly true, if Congress had no constitutional 
authority to create slavery in that District, thexe being no 
slavery there, except by authority of Congress. But if Con- 
gress has power to create slavery there, it has power to abcd- 
ish it — power to repeal the law that created it. Another 
dilemma, for the benefit of whom "it may concern. 

Restrictions on State Power. 

Hitherto we have considered the duties and powers of the 
Federal Cronernment, under the Constitution of 1787-0, ih 
relation to the existence of slavery, whether for its guaranty 
or its ab^ition. We are now to inquire whether tne same 
Constitution has inhibited or restricted the potoer tk» 
States to establish or maintain slavery, by any of the spedfit 
provisio?ts of that document. 

The explicit guaranty, by the United States, of a '* repub- 
lican form of government" to "every State in this Union," 
has already been^moliced, zl jtig with the other responsibili- 
lies of the National Legislcttvre. And it has been shown 
that such a guaranty is equivalent to a guaranty sigainst 
slavery. A '* guaranty — an undertaking, or engagement, 
by a third person or party, thai the stipulations of a treaty 
shall be observed by the contracting parties, or one of them." 
— Webster'' s Dictionary. 

This language implies that in coming into the Union, under 
the Federal Constitution , the several States entered into 
certain stipulations with each other, that one of those stipti- 
laiions was the maintenance of a republican form of gov- 
ernment," and that the United States guarantied the due 
observance of this stipulation, and engaged to see to it, that 
the government of each State should be republican. In th« 
very act of ratifying the Constitution of the United States 
which contained this clause, every State in this Union" 
did stipulate and agree to maintain " a republican form of 
goverameni," and did a^e that " the United States" shall 
«ee the sftlpulation, on the part of each State, observed. 

But this mention of ti republican government vras in^ene- 
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ral terms. We shall see now whether the same Constitu- 
tion imposes nnv particular prohibitions or restrictioi;s upon 
the States, hy provisions that go into details, and vitally 
affect the republican character of a State. 

Article I., Section !0, imposes a variety of restrictions up- 
on the States — some of them incidental to their new position 
as members of a more extensive government, entrusted with 
the foreign relations of the countrj', its currency, its army, ^ 
its navy, its commercial polity, &c. With these prPTogatives 
of the General Government, the States were not to interfere. 
But along with these inhibitions were others, of a different 
character, and looking directly to the security of individual 
rights, the preservation of republican eguality among the 
People. 

** No State shall • • • pass any bill of attainder, ex post facto law, or 
law impairing the oUisation of contracts, or grant any title nobility."— 
Art. I., Sect. 10, Clause 1. 

Tlie ncxtelauseof the same section provides that No State shall • • • 
keep troops • • • in time of peace, or engage intrar, unless actually in- 
vajded> or in such imminent imnger as will not admit of delay." 

"Attainder. — 1. Literally, a staining, corrupting, or rendering im- 
pure; a corruption o/Wood. 2. The judgment of death, or sentence of a 
competent tribunal upon a person convicted of treason or felAiy, which 
judgment atiaints, taints or C0)rvpts his blood, so that he can no longfr 
tnlferit lands. 3. The act of attainting."— W'^ebstcr's Diotuwcrj/. 

That which the dictionary describes as the judgment or 
sentence of a tribunal, is Avhat the Constitution says the 
State Constitutions and State Legislatures shall not enact. 
Particularly, they shall " pass no bill" — tnact no statute, 
that does <his thing. It may not do it, even in the case of a 
person " convicted of treason or felony." Even for those 
crimes, it may not " taint or corrupt his blood, so thfit he 
can no longer inherit lands.^^ Of course it may not do this, 
in the case of a person convicted of the crime of having 
been born of a slave mother, or in the case of innocent per- 
' sons, charged with 7io crime ! 

But every slave State has its bill of attainder, without 
which not a single slave could be held in the State ; and the 
repeal of which would be the abolition of slavery. 

Every slave in America is a human being thus attainted. 
The slave code thus attaints him. It says expressly, " Slaves 
can not take by descettt." They can not be heirs. They 
can not inherit, or hold lands. They can receive and hold 
nothing by will or bequest. " The slave can hold no pro- 

Every slave in America, not imported ffom abroad, (and 
such. importations have been prohibited since 1808,) is a 
slave because attainted, corrupted in bloody by the slave law. 
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It is a bill of attavider running from generation to genera- 
tion without lim tationor end! The slave child follows the 
condition of the mother. "The noblest blood of Virginivi 
rons in the veins of slaves," and is attainted by this bill of 
attainder. The sons and daughters of Presidents, and Gov- 
ernors, and members of Congress — the "posterity" of those 
who framed and adopted the Federal Constitution " to se- 
cure the blessings of liberty to themselves and (their) pos- 
terity," are corrupted by these bills of attainder in the slave 
States, "so th t they can no longer inherit lands," or hold 
in legal possession a dung-hi!I fowl or a pig! The wide 
world knows all this, and no one is so stupid or so emulous 
of being accounted »n ignoramus as to call it in question. 
Where then, is the clause of the Constitution of the United 
Stales that prohibits the States f»'om passing bills of attain- 
der ? Has it an)'^ efficacy, or power ? Has it any meaning ? 

"Contracts," — " No State shall pass any law * * * 
impairing the obligation of contracts^ — Constiiution. 

" The slave can make no cnnttacty " No contract made 
with a! slave shall be binding." " The slave can not even 
contract marriage." " A slave can make no bargain, bar- 
ter, or sale."— -Xoajj of Slave. States. 

To buy any thing of a slave is a grax'e offence, in some 
of the slave State.<5. 

The verT/ words of the Federal Constitution, and of the 
laws of the slave States ^re here brought into direct and 
harsh collision. What the former forbids to be done by the 
States, the latter emphatically does. 

A merchant or a ship-master visits Wilmington, North 
Carolina. He enters into the shop cf a cooper. He finds 
the boss cooper apparently as while a man as himself. He 
contracts with him to put in order for shipping, a cargo of 
staves and heading he has just purchased. The job may 
amount to some two hundred dollars or more. The cooper, 
with his gang of hands, goes about the work. By contract 
he receives fifty dollars in advance, to distribute among his 
hands, or for offeer uses. The next day the cooper is miss- 
ing. It turns out that he was a slave. His master has other * 
work for him. He had permitted Ijim, for a monthly sti- 
pend, to drive his trade, f-<r himself; but he has altered his 
mind, or a creditor has s eized upon the cooper, or he is sold, 
and on the way to Louisiana. .What shall the ship^mas- 
ter do, ibr the fifty dollars ? Can he claim it of the cooper's 
slave-master? No ! Can ha claim it of the cooper, if he 
van firld him ? No ! But why mt ? Because the StAte of 
•Norih Carol inb passed c bill impairing /Af obligalim 



70 



AMBKICAN CONSTlTfUTlONAI. lAW. 



of cmiracts "~—hns enacted that no contract formed by tde 
child or grand-child of a slave mother, to the thousandth 
generation, can be bindih^ ! 

A slave contracts matrimony. Is tlie contract honored as 
binding ? No ! Because thie law of slavery has impaired 
tke obligation of contracts: 

A slave owner is in the habit of sending an active slave 
tb market, with his produce. He is even permitted by the 
master to contract sales beforehand. You bargain with 
him for a wagon load of flour, or of ba'jori, to be delivered 
in three days. You bargain before competent witnesses, 
and deliver some goods or money in advance. The day 
comes, and brings the market man with his load of pioduce ? 
but he unloads at you^ neighbor's door instead of yours. 
You remonstrate, but in vain. The slave master has order- 
ed the produce delivered to pay an old debf, or (more prob- 
ably) to get a higher price, or to cheat you out of your lid- 
vanced |;ayinent which he has apprcpriated to himself. 
Haive you any redress? No. And simply because the 
State has passed a law, " impairing the obligation of con- 
tracts.*^* 

A slave bargains with his master for the price of his freo- 
'dofn. He takes his master's written agrt-ement signed with 
his. own hand. Once a year he pays him one hundred dol- 
lars, according to agreement, and takes his master's receipt. 
Iti ten years the whole payment is completed, and he asks 
for ftee papers. Can he demand them ? No. Can he get 
his money back again ? No. Do the wrilt'>n agreemer.t 
and the receipts avail him any thing? No. But why not ? 
Simply because the Stale has " passed a law impairing the 
obligation of contracts /" t 

Are such laws constiiutidnal ? If they AtE, what does 
this clause of the Constitution mean ? We do not stop to 
iask what it is worth ! We are in the Cou- ii of " strict con- 
struction" now, searching after the meaning of words! 

*<NoBii,iTy."— " No State shall grant any title of nobility."— Coaa^i- 
tutioa. 

But what a title of nobility ? 

"Ko^ity. • * • (Amonffotherdeanitions,) • • * Diatine- 
Uotb bs hloodf Qsoalty joined witiii riches." The qualities wMth constitute 



*:The dase Scribed actueltyoccorred at Wilmington. N. C, some years 
ago, dtlring the writer's residence there. The slaveholder was a citisen of 
high standing, in political life. 

t J'^sothcr easp, of not nnfreqnent occurrence. More than one fagitive 
slavsrbm CQ3V8 to the Ncrtb, witbin a. few years pasN with all the . documents 
in als pbsseswion— the wtittea ogTcensent, the severil receipts coming the 
.flmnstipalated, and ^et has iwen obliged to ran from the chase of btood-honsds 
to get hia freedom. . 
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Mstincl,im in mnkyia civil society, according to the tmtom or iam of a 
country."— WWct/sr's Dictionary. 

<' Tif/e. — An appellation of dignity, distinction 6r pre«6iaiQence. gii^en 
to persona, as, a duJte. A warns, an apptUatim.f'—Ib. 

" The institution of domestie. slavcry^ supersedes the* necessity oi an 
order of nobility, and all the other'appenda^es of a hevedltajy system of 
govevosaanU'-^Mmago of Gop. McI>itflU of &ntth Ca^'oHiuu 

That is to say, it answers, substantially, the same -mds^ 
is essentially, the same thing undoT another name. 

The slave State grantsj thei " natne," the '*a|ipe}Iatiott" of 
slave owner. It grafits unlimited powers and high " digm- 
ties'* along with the riame or " title." The " qualities which 
constitute" a stavehblder carry with them, and *» constitute 
distinction in rank, in civil society, according tc the customs 
or laws of (this) country." In some of the States, a man 
Jnusi be a slaveholder, m order to be eligible to certain offi* 
COS. It is so far a *• distinction by Mood" that " white" per- 
sons only can be slaveholders, atid children of slave mothers 
Jiiust alwa^ li be slaves, aiid can not be slave owners. The 
claim is founded much on the superiority of the " Anglo- 
Saxon blood*' to the "African." 

The distinction in rank, ip civil society," which the 
slave owner holds " accordihg id iiie customs or laws of this 
country," corresponds very nearly to that of the higher 
castes of the Asiatic nations, the feudal lords or barons, in 
the middle iages in Europe, and still retained by the nobility 
in Russia. This parallel is frequently insisted on, by the 
advocates of slavery, in justification of the '* institittioky^ 
and in proof of its conservative character, and its patrf' 
archal antiquity. The very phrase — '* political imtituiign** 
with which it is dignified by its friends, is pifoof that VAet^ 
daimfar it the honbrs of "a system, a plan of society e^ 
tablished by law," for the promoHion of political ends.* As 
a political institution, a " system or plan of society" estab- 
lished by State legislation, it changes the whole fi^ame-work 
of the government in those States, nay, in the United StateSj 
as a general government— the very thing that the clause be- 
fore us was obviously framed to prevent. As k political 
institution" it is cherished and valued and defended by states- 
men who perfectly Understand and admit the unprofitable-^ 
ness of slave labor. Like other political institutions of a 
similar character, it is wielded for the exclusive benefit of 
the privileged caste at the expense of a/Z oMer^. It ope- 
rates to withdraw political power froth the most of the peo- 
ple, the laboring population, and confer it upon a select few, 
which is the very description or definition of aristocracy, or 
government nobles. 

*See W<6bstei's definitioa of an <*l!utitmloB." 
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"jlrtrtoeroe^.— A form of'fovfrnmenf, in which the whole sopreme 
power is vested ip the principal personk <>f a State." — WeMer'g Dictionary. 

" The supreme power" of the slave States is vested al- 
most exclusively in those " principal persons of (the) State," 
the slaveholders, as has been shown in another coiinection. 
This privileged class of 250,000 — this "peculiar" "order of 
nobility" that governs the slave Stales, constitutes but about 
one sixty-eigkih part of the aggregate seventeen millions of 
inhabitants of the United States. Yet '.his petty oligarchy 
holding its " title" to the political pov^ers of an " order of 
ncibilily" by virtue of the legislation of the States wherein 
they reside, and which they control at their bidding, have 
succeeded likewise in controlling the National Government 
itpjeif, monopolizing, almost in perpetuity, the highest offices 
in the nation, moulding the national poli'*yand wielding the 
national i^e^urces (through the legislative, executive, and 
judicial departments) for the exclusive benefit ar^d aggran- 
dizement of the caste, regardless, utterly, of all other inter- 
ests, either sectional or national, whenever they come in 
competition, as they can not fail to do, with the "peculiar 
institution"— its stability, and its claims. All th's, we re- 
peat it, IS done by otte sixty-eighth part of our whole popu- 
lation — by a body of men whose aggregate numbers amount 
to little more than one-half ihi' numberof legal voters in the 
single State of New- York ! All this too, by virtue of State 
legislation^ which if repealed or annulled, would instantly 
annihilate thi caste itself, and revolutionize all our political 
t^airs ! ' 

If this be not an " orderof nobility," in what particulars 
does the definition of the thing consist ? Comparing the 
facts of the case with the definitions of our lexicographers, 
what else can we make of those facts than the veritable 
original existences, of which the words of the Constitution 
are the expression? By all intelligible apprehension oxcon- 
strtiction of language, does it not appear that the provision 
of the Constitution which inhibits the States from granting 
any " titles of nobility," is identical in meaning with that 
other provision which enjoins on the States " a republican 
form of government," and that both ore equivalent to a pro- 
hibition, of flarery ? 

It avails nothing to sa^ ih-^t, in many particulars the " pe- 
culiar" institution dififerx from the aristocracies of the old 
vwortd. The aristocracies of Europe differ as much from 
those of Asia, as those of t|)e American States do from both. 
The arisiocracy of France dififers from that of Venice, tand 
both of them from that of Kaasio. Tiie present arittocracy 
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of Great Britain differs from that of its own ftncienl feudal- 
ism. But all are, alike, aristocrac?es, nevertheless. An 
order of "nobility" precisely upon the mod^?!. either of the 
ancient feudal or modern European States, mild not hate 
heen established in the American Slates. and a constitution^il 
prohibition tt that specific point would have been tcithmlt 
meamng ; as iiuch so as it would have iefen to have prohib- 
ited the esiablishment of the Hindoo castes, or the patri- 
archal arrangements of Melchizedek's time. Instead of this 
l\ye Consi't iticn selects a generic term, that includes alt the 
different species. The comparison of our American ''nobil- 
ity" with those of ether nations and ages, would be a curi- 
ous and an intricate One. In some particulars, the one .night 
have a fair claim for the preference, and in other respecW, 
ihe other.' As a whole, it wouW be difficuU to select a more 
odious, a more mischievous, a more anti-republican one than 
the American — none, certainly, so wicked, so cruel, so inhu- 
man, so degrading, so demoralising, in the comparison 
with it, the system of feudalism, which in some respects, it 
strikingly resembles, and to which it is often compared by 
its friends, was magnanimous find manly. That was found 
ed on the ipSrit of military adventure— <Ats, upon cupidity 
and meanness. The chivalry'* to which our Americafi 
nobility of woman-whippers ijiy elat'm (thereby asserting 
their prerogatives as feudal chieftains or barohs) isaquali.y 
which the semi-barbarous " nobility*' of ancienr Europe re- 
ally possessed. They did not drive a n«ferious traffic in the 
sinews and souls of their own children. They did not sell 
infants at auction by the pound. The serf was attached to 
the soil, but he was not an article of comrherce, a chattel 
personal. The peasantry were not degraded by the inca- 
pacity to contract marriage, to live in the family relation, to 
possess some articles of property, and even to hold lands 
under a certain tenYireand for services rendered. And they 
freely uttered their thoughts. If degraded, the serf wafe a 
degraded 'man, and not a mere thing. He was tiot mana- 
cled and driven to his daily task by a driver. So far from 
being prohibited to bear arms, one of hrs avocations was 
that of a soldier ; he wais relied upon for his country's die- 
fence instead of being guarded by a jmlfol-^the main tie 
that bound him to his master, was his relation c» a soldier, 
to his ckiefiain, (whose familjr n^me he sjome^imds bore,) and 
to his '* dan,'* in whose fame Und triomphs he'had a shi&re. 
The feudoi system, therefore, as it political arrangement, did 
little to dngfddt tkt vumes under the heel of a eaite; in the 
compnrieon with the »kve i^stem. If it cNs^raded itidiistry, 
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it was not so much because it made labor tb^s badge of ser* 
viiity, as because it inspired those who should be laborers 
with the ambition of military renown. Suck a system would 
leas violently ai^d rudely clash with the aims and arrange- 
ments of a free republic than the slave system. In other 
words it would be less aristocratic, would establish an order 
of-^ mbiliiy" of a mitigated character, less obnoxious to the 
ci:iarge of aubvertiDg the liberies of the p«ople. 

*'8erf. A servant or statft employed in husb&ndry, in some countriet 
attached to the aoil asd transferred with iW-r-WtbtUr't Dictionary. * 

ViU*i», or v%Uei%. In feudal lavr is one who holds lands by a base 
or servile tenure, or in villenage." — lb. 

ViOanagt, or tHlUnags. 1. The state of si villain; base servitude. 
8. A base tenure of lands; tenure on condition of doing the meanest scr- 
r»m for tb« jonf A. 

"f\mdiai»m. The feada! system; the rrincipal and constitution of 
feudsi or lands held by military services."— /ft. 

The feudal "chief" or " cbieftiain" was the commander 
or head of a troop of serfs — or over a " clan" composed of 
such. " Chieftainship, or chieftainry" was " the govemmmt 
oret a clan." — Vide Webster. The feudal chiefs were 
sometimes called "i^aronx," end the word barony according 
to Webster, is ^^atilltof lunbiliiy.^' The SWIes are in- 
hibited, by the Consti.ution, from granting ^* titles of noUl- 
ity.** A "serf" is a sort of slave," and his master is a 
" lord." 

Can any^one doabt that the adoption of the feudal system, 
by one of the States, would be a breach of this provision of 
the Constitution ? And if so, by what construction of the 
latiguagi: employed, can we make it appear that the still 
more despotic and aristocratic system of American servitude 
is not aiso a breach of that same provision ? If tlie lesser 
would be, why not the greater? 

A comparisoD of our American "nobility" with that of 
civilized modem Europe ; and of American slaves, with Eu- 
ropean peasaniry, would exhibit contrasts still more striking. 
The distinction now existing between nobles and common- 
alty in England, in the comparison with the ancient distisc- 
tioD between barons and serfs, has almost melted away ! 
How manifestly then do our American slaveholders consti- 
tute 4 more despotic specimen of "nobility" than the nobil- 
ity of Eurofle ! 

The only remaining question is, whether ihia provision of 
our Constitution retains arty tntaning, and if so, tehai that 
skeaning aun hel If it can not protect us from the most 
iinnutigated of ail ai^stQeracieSi from the most absolute aikd 
irresponsiblo of nil orders of " nobility," from xoM aiiitoc- 
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racies, or frqjn what order of nobility can it protect us ? 
And horn can it do this ? 

" TFar." "No State," (says the Constitution,) shall 
*' keep troops in time of peace, or engage in toar, unless ac- 
tually invaded," &c., &;c. 

" CicU War, A war between people of the same State or city." — 
. Wtbtter. 

Have the Stales a right to make war upon " one-half" of 
their own " citizens ?" Are the slave States, as a matter of » 
fhc'., in a stale of wart If they are, what has become of the 
constitutional provision that forbids it ? If they are mt, by 
what authority, under the Federal Constitution, do they 
keep up their " armed troops," their military " patrols" 
"in time of peace?'^ What right have they to authorize the 
scouring of the country by armed troops with rifles, pistols, 
and other military weapons, (to say nothing of blood-hounds,) 
to hunt down and shoot, without judge or jury, a portion of 
the people, for no fault, but a desire to '* secure for them- 
selves and their posterity, the blessings of liberty ?" What 
right have they to pass " acts of outlawry" against the la- 
boring people, for no crime but refusing to labor without 
wages, or for the misdemeanor of visiting their husbandit 
and wives, their children or parents, or seeking a residence 
with them ? Have the States a right, under the Federal 
Constitution, to wield military force for objecfs like thesi? 
If they have, what is the meaning of the constitutional inhi- 
bition just quoted? And by whal Tulea oC interpretation 
shall that provision be so construed as to prohibit any other 
species of imr, or any other State arrangements for main- 
taining armed forces in time of peace? In another connec- 
tion we havfi shown that the "suppressioh of insurrection," 
and the " execution of the laws," ao not call for any milita- 
ry demonstrations, nor authorize them, in such cases as those 
now under review. 

Another constitutional provision requires a moment's at- 
tention in this place. 

*' The citizens of each State shall be entitled to all the pririleges and 
Immunities of CITIZENS, i.H the several Statta.^—ArHcUIV., Sectim 2, 
Clmte 1. 

But many of the "citizens" in some of the Stales, are 
free people of color. They are recognized as citizens by 
t&e Constitutions and Laws of the States wherein they re- 
side. Lai'ge nnmbers of thera are legal voters and vote at 
Presidential as weil as State elections. They are eligible, 
aiAd Bile sometimes elected to office. A cotored man^^ 
been a member of the legislature of MassacKimtti. 
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Now the laws of ail, or nearly all the slavg States, or the 
regulations and ordinances of cities within those States and 
under State authority, are in direct riolation of the above 
provision of the Constitution, so far as free citizens of color 
are concerned. They can not visit the slave States without 
being subjected to violations of their rights as citizens, by 
the public authorities of those States. If they visit the 
Southern seaports in coasting vessels, as seamen, they are 
seized and put in prison for safe keeping, till the vessel is 
ready tp depart. This is a fact of comnion and general oc- 
currence, and if the colored citizens were ship-masters, su- 
perca,rgoes, or, ship-owners, the law would equally apply to 
them. Any such citizen of a free State, visiting a slave 
Slate, is liable to be seized on suspicion of being a fugitive 
from slavery, thrust into jail, and unless able, (under such 
disadvantages,) to make satisfactory proof of his freedom, 
sold into perpetual slavery, attainting his posterity forever, 
under the great Southern "bill of attainder," FOR THE 
PAYMENT OF fflS JAIL FEES! [Strange to tell, the 
laws and the usages of the Federal District itself, under 
" exclusive legislation of Congress," and under its eye, con- 
forms to this general law of slavery in the States, on the plea 
that comity to the States requires it, and that in no other 
way can " the peculiar institution" be preserved !] Thus 
complete are the triumphs of the slave power over the plain- 
est and most pointed prohibitions of the Federal Constitu- 
tion. 

The time would fail to point out all the waiys in which 
the rights of white citizens of the free States secured under 
this clause, are violated by the action of the slave States. 
At this moment, there are thousands and tens of thousands 
of citizens of the free States including many of their most 
estimable inhabitants, and not a few gentlemen of literary 
distinction and higi> station, niinisteis of the gospel and 
statesmen, who can not, with safety to their persops, visit 
large portions of the slave States. In sonte of those States 
they would encounter enactments for the capital punishment 
of those who should have spoken or written against slavery. 
In none of them, perhaps, would they be secure ofproteciidn 
from the summary vengeance of "Lynch law" — and in 
some cases, they would be dependent for that protection, . on 
the Suite authorities that had demanded of Norihern Gov- 
ernors the delivery into their own power of white Northern 
citizens, to be tried vender slave iaws, for the crime of writ- 
ing, even in « ffee State, against slavery — authorities t^, 
that had ieauaded Northern legislation against freedom of 
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speech and of the press — authorities that had offered large • 
rewards for the felonious abduction, the free States where 
they resided, of free white citizens, for the same crime of 
writing against slavery ! 

Is any more evidence needed, that this constitutional pro- 
vision is, with impunit}', violated, und made of none effect, 
hy \\ie action of the slave States?* 

And all this, be it remembered, is in harmonious keeping 
with the common and prevailing expositions f.f tke Crtistitu- 
tion which mak.e it a guaranty " of slavery or a ""compro- 
mise" with it, and therefore a crime or a misdemeanor for any 
subject of the Constitution to oppuse slavery, the sacred 
object of constitutional protection ! 

The " Summing up." 

1. In this chapter we have examined, upon the principles 
of "strict construction," those provisions of the Constitution 
that have been held to involve a " guaranty" of slavery^ or 
its tolerance .by "compromise," and we claim that, on those 
principles, no such guaranty or compromise can be proved. 

2. On the same principles, we have considered other por- 
tions of the Constitution, which we claim to have proved in- 
consistent with the existence of slavery in the St-^tes, and 
to require and authorize its abolition, by the Fede 'uthor- 
ities, judicial and legislative. 

Let the supposition now be made, for the argument's 
sake, that we have failed to 'prove what we claim to have 
proved, under this sccoTzi head. It might' still be true that 
no "guaranty" or" compromise" in favor of slavery, on the 
principles of strict construction, could be proved. This 
would leave the " peculiar" institution without the benefit 
of a national guaranty or even a compromise, in its favor. 
And from that circumstance we could deduce an argument 
not very different in its practical results from the one now 
reached. Remove from slavery the support it derives from 
the Federal Government, and it speedily falls. And besides, 
in the absence of any guaranty or compromise in its famr, 
what consideration of justice or policy could forbid the Fed- 
eral Government to abolish it ? 

•Since our first edition was published, a stiil further iitustration has been 
furnished, showin? that the circumstance of color furnishes no barrii-r nor ex- 
ception to the UBurpationb of the slave power. The State of Massachusetts, 
through her Legislature and Executive, commissions one of her most disiiu 
guished and venerable citizens, Hon. Samuei. Ho*b, lo visit ^onth Carolina, for 
the purpose of acting aa attorney on behalf of colored citizens of Massachusetts, 
illejnlljr imprisoned in that State, with a view of testing, in the Federal Courts, 
the constitutionality of the State laws of South Carolina, authorizing such im- 
prisonments;— whereirpon the (7t>vernor and Lcgihlature of South Carolina 
promptly and unceremoniously exye/ the authorized agent of Massachuseln 
jrom iheir State : 
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We will now mrf the supposition a Httle. Let it be a8« 
sumed for a moment, that the Constitution, by the principle 
of "strict construction" has been found to conflict with itself 
— ^{hat while on the one hand,!! contains some provisions in 
favor of slavery, on the other h,\nd, it contains some prori* 
sions agaiuRt it. Not a few kavi' beliwed this tt>be ike fatU, 
and they have been puzzlied and perplexed with the sup- 
posed phenomenon, and have solicitously asked how such a 
Constitution C3uld be administered. Others have supposed 
that each feature and provision of it, whethef./or, or agaimt 
slavery, was to be carried into effect, in its place, however 
conflictingf in th*ir results ! On this point we have a thought 
or two to suggest. 

*' Strict construction" has nothing to do with the task of 
reconciling inconsistencies and contradictions in a written 
document. It can only expound its several parts by the help 
of its grammar, its lexicon, and the current use of the terms 
and phrases, according to the accredited literature within 
its reach. When it has done this, its functions are fulfilled. 
It is neither a legislative, nor yet an executive power. It is 
simply judicial, and its judgment is guided exclusively by 
one rtt/c, namely, the dead letter of the words. It can not, 
\\ke other tribunals, inquire after the spirit — \\iQviain scope, 
the grand design of the instrument, and make its minuter 
detnils bend into consistensy with that, or give way to it. 
If the Constitution by the strict letter, has provided for the 
establishment of ju^stice and the robbing of hen-roosts^if it 
has enjoined the preservation of liberty for ourselves and 
posterity, and ilie seizure and enslavement of every sixth 
man, woman, and child among us, if it has made it the duty 
of Congress to provide for the general defence, and to con-^ 
vert one-half our citizens into enemies, if it has guarantied 
a republican form of government and has guarantied the 
perpetuity of a ruling oligarchy, if it requires us to guard 
the President's house from all (langer, and to put five tons 
of Dupont's best gunpowder under it, and light the dry 
match that leads to it, " strict construction" with due gravity 
and composure records it all, and reads off its record with- 
out a stammer or a changed muscle. That is its verdict. 

But what shall the executive power do with it? Do? 
Why do nothing al all, of course, until impossibilities cease 
to be such. Let it rob the hen-roosts, according to law, and 
by judgment of Court, but take care to do it only when^ and 
as it can be done, according to law, th^t is, in accordance 
with " justice ' Let it seize and chattelize its prescribed 
proportion of our citizens, only taking care to do it in «uck 



a manner ss to " secure the liberty" of all our citizens, and 
" their posterity" — let it convert one half its citizens in one 
half of the States into enemies, but in such a way as to 
" promote the g^ener^il welfare, and provide for the common 
defence"~let it guaranty" or tolerate by '* compromise" a 
ruling oligarchy of 250,000 men to cbntrol seventeen rail- 
lions, whenever it can be done in consistency with a " repub- 
lican form of government," and without any bills of attain- 
der'' or laws "impairing the obligatioa of contracts"" by th® 
authorities of the States. And let it blow up the President's 
house with gunpowder, whenever it can be done with per- 
fect safely to that edifice I This is ail that *' strict con- 
stkuction" can award, or authorize to be done, so far as the 
" peculiar" claim is concerned, and for the plain reason that 
one provision of the Constitution is as precious in its eyes as 
another, and each must stand valid upon the independent 
power of its own immaculate zmrds and syllables ! 

For illustration's sake, let the slave paicer stand before 
the Cour^, in the person of Shakspeare's relentless Jew, 
Shylock, demanding his pound of flesh, from the Christian 
merchant of Venice, to be cutout of his very vitals, accord' 
ing to the borui !" The plea was a " strict construction" 
plea, and the Court was a "strict construction" Court. Th« 
sentence accordingly had to be rendered in favor of the 
plaintiff*! *The pound of flesh was his '•rf^,"and he might 
cut it out where he pleased! Daniel come to judgment !" 
triumphantly exclaims the revengeful Jgw, as he whets his 
murderous knife for the slaughter "according to law!" Bol 
hold! rejoins the Judge. *'One pound'^ is the judgment of 
^ the Court "according to the bond," At your peril, cut not 
a fraction less or more ! And again. Another statute, says 
the Judge, provides that if a Jew do shed one drop of Chris- 
tian blood, his life shall pay the forfeit ! At this the Jew 
lets drop his knife, and offers to withdraw his claim and 
leave the Court. But hold ! again, exclaims the " strict 
construction" Judge. Another law provides that if a Jew 
conspires against the life of a Christian, that Jew shall die, 
and his estate be confiscated unto the State of Venice! 
Thou, Shylock, hast conspired, in open Court, against this 
Christian's life, and now the sentence of this law must rest 
upon thee! ^*A Daniel cotne to judgment*^ — a thousand 
voices respond. A Daniel come to judgment ! I thank 
thee, Jew, for teaching me that toordi" 

If "strict construction" could award to slavery what it 
daims under the Constitution of 1787-9, the return of fugi- 
tive slaves, the apportionment of representation upon the 
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basis of slavery, the twenty years' tolerance of the African 
slave-trade, the quelling of refractory slaves by tho national 
arm, the "reserved rightsof the States" to fatten upon their 
pound of human flesh " according to the bond" — of what 
earthly avail could be the verdict in favor of those claims, 
so long as it must accompany anoiker verdict. &flirming the 
right and the duty of the Federal Governmeutjto "establish 
justice," " secure the blessings of liberty" and " provide for 
the common defence?" 

We may understand, by this time, the result, (not to say 
here, the absurdity,) of supposing the Constitution to contain 
j^ovisions in favorof slavery, and provisions to " secure the 
blessings of liberty." If it be so, and if "strict construe* 
tion" must thus determine, why then, it must determine in 
effect-— for it must foUoiv—thRt the constitutional provisions 
in favor of slavery can be of no benefit to the claimants. 
The verdict they may have, and welcome. But the uses for 
which the verdict was sought, can not be reached, so long 
as the other — the conflicting provisions of the Constitution 
remain. 

In no way then, can any available verdict in favor of the 
slave claim, be obtained, but by making it appear that all 
the provisions of the Constitution are in harmony with the 
slave system ; that while some of ihrm are distinctly in its 
FAVOR, none of them are decidedly against it. But this 
can not, with any show of decency, be pretended. And of 
course, the "peculiar" claim falls to the ground, even if it 
were so, that the argument of this chapter had not been 
fully sustained — which we do not admit. 

Returning from this digressive cupposition, (which we 
have made for the benefit of those who are inclined to split 
in two, with their convenient beetle-and-wedges arbitra- 
ment, every disputed question,) we insist that in the Court 
of " strict constbuction" the Constitution of 17S7~9 has 
been found to contain tzo guaranties or compromises in favor 
of slavery, but a number of explicit provisions again-st it, 
fully authorizing the exercise of the Federal Power for its 
overthrow. We are now ready to meet the "peculiar" 
claim at that other tribunal to which it has our leave to ap- 
peal. In our next chapter we shall see whether " the spirit 
of the Constitution" is more favorable to slavery titan its 
letter* 
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CHAPTER in. 

"SPIRIT OF THE CONSTITUTION." 

The CoHSTiTDTioN OF 1787-9. Considered in the light of 
its spirit, its ohjecis, its purposes, its principles, its azms^ 

i. Preliminaries — "Spirit of the Constitution" defined — Its profincc 
and authority a%a rule of construction — An obvious but neglected dis- 
tinction, 2. Spirit of the Constitution as manifested by the instmment 
itself— by its Preamble— by its grant of powers— by its construction of 
the Federal GoTcrnment — by its care of personal rights— by its provi- 
sions hostile to slavery — Spirit of the Preamble — Spirit of the powers 
conferred — Structure of the 1 "ederal Government — Security of personal 
rights- Provisions ho4iie to slavery— Affinity with Common Law— Spe- 
cimens of Common Law—Its power. 3. Spirit of the Constitution, as 
attested by History, by civijians, and jurists — Extent of the National 
Power. 4. The Constitution construed— The " spirit of the Constitu. 
tion" on the wool-sack. 5. Special pleadings, their fallacy. 

SECTION I. 

PRELIMINARIES. 

There are but two different methods or rules of construc- 
tion, by which the meaning of a written document, like our 
Constitution, may be interpreted and explained. The one 
refers us lo the lettee — the other to the spibit. Having at- 
tended to the forijwr, we come now to the latter. We open 
our eyes upon a wider field, and a more attractive one. A 
few particulars must be premised, and the rules of the 
Court" understood. We are to try the cause by another set 
of maxims, now. 

1. The language of the Constitution is not to be excluded 
from the present inquiry^ though it is not exdttsi.vely to be 
depended upon, as it was at the lower Court. At the pre-^ 
sent Court, the words used in the document, are admitted 
as witnesses, but other witnesses are admitted along with 
them. 

2. The prevailing spirit, the general scope, the leading 
design, the paramount object, the obvious purpose of the 
instrument, constitute the _/ir^^, the c/^Zfs/' point of attention. 
If any minor objects, collateral interests, incidental details, 
local designs, temporary arrangements, or doubtful and dis- 
puted provisions present themselves, all these are to be 
grouped together, as constituting ^eco^iiar^ topics of inquiry. 

3. The latter or secondary class, are in the next place, to 
be disposed of, in the light of the former, or primary; are 

•6 
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to be construed in such a manner as not to conflict with, or 
thwart them, or else they must be set aside, as inexplicablej 
impracticable, contradictory, or suicidal. Otherwise, very 
manifestly, (in case of discreponcies, and contradictions, to 
which all the written instrupients of fallible men are sub- 
ject) there will be to be witnessed, the sacrifice of the pre- 
vailing SPIRIT and PABi MOUNT OBJECTS of th^ instrument to 
petty interests and absurd details, or else we shall be obliged 
to see the Constitution stultified by its palpable self contra- 
dictions and impracticabilities, precisely as (under a similar 
supposition) upon the principles of "strict construction" we 
have already seen done. 

In other words, we should be driven iback again, to that 
same Court of "strict construction" whose verdict and judg- 
ment, we have already obtained, or to no construction, at all. 
For the very notion of " construction^^ supposes that some- 
thing needs to be explained and determined, that had seemed 
anomalous, obscure, or doubtful. Construction, moreover 
must proceed by some rule. And to say that the " spirit of 
THE CoNsriTDTioN" — in distinction from its deadlett er,mnst 
furnish that rule of construction, is the sarhe thing as tosa)'^ 
that the spirit of the Constitution must control and govern 
that construction, so that every thing apparently conflicting 
with the spirit of the Constitution must either be so under- 
stood as to agree with it, or else be sot aside to give place 
for it. To demur against this would be to appeal from the 
" spirit of the .Constitution" to something else. And if 
neither the letler«7wr the spirit of the Constitution can guide 
us, it becomes a nullity. 

4. In determining either the general spirit of any written 
instrument, or the meaning and intent of its particular de- 
tails and specific provisions, a distinction is to be preserved 
between the spirit, design, or intentions of the principal 
paiiy or parties interested in the document, who sign and 
seal it for ratification, as being their own act, and the spirit, 
design and intent of the persons employed to draft and pre- 
pare such an instrument, including, (it may be) the spirit, 
design and intent of a minority of the persons concerned, 
acting with the draftsmen, in distinction from the main body 
concerned. The design of the former instead of the latter 
is the main thing to be ascertained. The testimony of the 
latter to the designs of the former, is to pass for what it is 
worth, in connection with other testimony, and no more. 

Thus, in a mil, the main thing is the design of the testa- 
tor .'—this is not to be confoupded with the design of the 
penman of the will, closeted with a few of the heirs. The 
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design of the? parties to a written agreement, (or the main 
body of them, where large numbers are concerned,) is to be 
held quite distinct from the designs of the men employed to 
draw up the paper, in connection with a few others who 
may be near thern. And " We, the people of the United 
States,'* who adopted the Constitution, and whose act and 
instrument it is, are not bound to concede that our design, 
in adopting and maintaining it, was, of necessity, identical 
with what ma7j be proved to have been the design of the 
persons, or a portion of the persons, we employed to prepare 
it R5r us. What the Convention of 17S7, or a portion of it, 
intende d to effect by the Constitution, is not to be confounded 
with the designs, especially the paramount object of THE 
PEOPLE tvho adopted it. The objects of the Convention, 
or members of it, may deserve our attention, and their testi- 
mony to the spirit of their times, may command respect. 
But their intentions are not to be substituted for the inten- 
tions of THE PEOPLE, or confounded with them. Norare" 
the intentions of a mere fraction, an oligarchy of the peo- 
ple, 10 pass for those of the people themselves. 

With these needful memoranda, to prevent our confound- 
ing things that are radically distinct from each other, or put- 
ting them in places where they do not belong, we proceed 
to our inquiries. 

But how shall the " spirit of the Constitution" be ascer- 
tained ?— -First, by an inspection of the document itself: — 
second, by such external evidences as may present them- 
selves 

SECTION IL 

• - 

The " Spisit" manifkstbd by the Instrument 'itself. 

"Even a ^hild is known by his doings." The spirit and 
temper of every man is apparent in his deportment and 
methods. The implements invented by men reveal the 
spirit in which they were (AncaSved and framed, by the 
general purposes, whether of utility or of mischief, that they 
were evidently adapted to subserve. No one need mistake 
a plough for a military weapon, nor a " field piece" for an 
utensil of husbandry. The spirit and design of every piece 
of machinery is indicated by its form and structure. It may 
be perverted to unsuitable purposes, though' made with a 
wise and benevolent design, and it may bear marks of hav- 
ing been wrenched and injured by the absurd process. By 
these common sense rules, lex the spirit of the Constitu- 
tion" be tested. 
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" Spirit" of the Preamble. 

The strict hiter of ihe Preamble has been examined, and 
found hostile to slavery. And whetein can its "spirit" be 
distinguished from its letter? If in any thing it is in this : 
that the spiriV^ of the paragraph, is, if possible, still more 
emphatically and unmistakably beiligerent in its aspect, 
against slavery and imperative in its demands for its over- 
throw. If the claimant of constitutional slavery, in the 
Court of "strict construction," should have adventured to 
perk himself upon technicalities, and demand that "slavery" 
and its "abolition" should have been distinctly specified by 
name in the Preamble, in order to have made out a warrant 
for the congressional abrogation of the slave laws of the 
States, there can be no room for any suggestion of the 
kind, here. We are not at the Court of " strict construction" 
now, nor trammelled by its narrow rules. We rise from 
•the letter to thespmf — from the mere toords, to their fullest 
comprehension and extent. We recognize here, in addition 
to the mere language, the sfirit that evidently breathes 
through that language, and moves and refreshes our inmost 
soulsr We claim that the "spirit of the Constitution" 
speaking through this Preamble declares, ybr i7ic^, its high . 
aims and intents ; that it speaks out in the authoritative 
voice of law; — that it utters no rhetorical flourish : no cant- 
ing profession. We claim that each and every epecification 
in the Preamble, is a definite provision of the " spirit of 
the ConititutioTi^^* as truly so as the clauses that tell how 
the judges of the Federal Court shall be appointed, and the 
votes cast for President and Vice-President. We claim 
that " the spirit of the Constitution" enjoins on the govern- 
ment it creates and defines, such legislative, judicial, and 
executive action, as shall truly and effectually " forma more 
perfect union, establish justice, ensure domestic tranquil- 
ity, provide for the commhn defence, promote the general 
WELFARE, and secure the bjessingsof liberty to ourselves and 
our POSTERITY." And no one doubts that this would indvde 
the abolition of slavery. Whoevei; may carp and cavil about 
technicalities and words, no one with "the spirit" of a man 
in him will deny that " the spirit" of this Preamble requires 
of the Government created by it, the overthrow of slavery 
among "the People of the United States." 

"Spirit" of the Powers confebbed. 

And this is still furtiier proved by thv" ample powers be- 
stowed upon Congress, to carry the declared objects and 
provisions of the Constitution into efiect — to " make all laws 
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trecessary and proper" for that purpose. — [Art, L Sec. 8, 
Clause 17.] Had ti.e " spirit" of the Constitution even ap- 
parently failed to clothe the Government of its creation, the 
instrument of its high purposes, with the requisite powers to 
do the things declared to be the main object of the Consti- 
tution, there might have been some apparent ground for a 
doubt. But certainly there can be no rational or magnani- 
mous doubt, now. When a parent charges a child with the 
transnction of a certain piece of business, declaring with 
precision and emphasis, the main objects he wishes to have 
him secure,^' and then actually puts into his hands all the 
needed implements for the task, including his own well ex- 
ecuted power of attorney authorizing hira to act in that pre- 
cise direction, what candid majj could doubt that the " spirit" 
of that parent and of his instructions was sufficiently re-^real- 
ed by these acts? The Constitution, as the parent of the 
Federal Government, has directly and explicitly declared 
the main work and business of that Government, iti the spe- 
cifi:ations of the Preamble, The:; in the clause above cited, 
the parent puts into t^^e hands of the child his *' nower of 
attorney" fully vesting him with power to do the work de- 
scribed. How preposterous, after all' this, to doubt, either 
the legal authority of the child to do the very errand he was 
sent upon, or the **spirit^^ of the parent's instructions! 

If the positive and unequivocal declaration, by ihe Con- 
stitution, of its MAIN OBJECT in establishing the Federal 
Government, can not be understood to be bindingr what part 
of the Constitution ca^i be held to be binding? And if that 
declaration of its niain object, thus connected with the ex- 
plicit grant of the powers necessary for its accomplishment, 
can not reveal the "spirit of the Constitution," in what pos- 
sible way could it be revealed ? 

To say that it should have been revealed by the teclimcal 
terms "slavery" and ^* abolition" would be the same as to 
say that" the Constitution should have been a statute book. 
It would be saying, in effect, that the spirit of the Cotisti- 
lution" can reveal to us nothing, and that we muBt gciiack 
to the dead tetter and to strict construction" for all our light 
on the subject ! More than all this, it would be to deoj that 
ceu strict construction cculd guide us — -for the words "slave- 
ry" and its " abolition'' are neither more plain nor emphatic, 
tLan the words injustice and justice, and a " strict consLcoC' 
tioa" of the former could not be more explicit tha)?t a strict 
construction of the latter. 

Meo may say, if they please, that the Uiter of the Neath 
Testa,ment does not abolish s/ocery,. though such a st^tf oy^t 
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would not evince a very min'ite or extensive acquaintance 
with the power of human language^ the meaning of words. 
But very few are so hardened or obtuse as to deny that the 
"spirit" of the New Testament abolishes slavery. It is 
scarcely less evident that the " spirit^* of the Federal Con- 
stitution abolishes slavery, or at least, authorizes and re« 
quires the Federal Government to do so. 

"Spieit of the Constitution," As revealed in the struc- 
ture of the Federal Government. 

The "spirit" of every Constitution of civil government 
is indic^aied by the very frame-work of the government it 
creates or authorizes. The " spirit" of the French Consti- 
tution is seen in the French Grovernment. The " spirit" of 
the British Constitution is seen in the distinctive features of 
the British Government, If the "spiJt" or any Constitu- 
tion of government be monarchical, the government will be 
essentially monarchical. If the " spirit" of the Constitution 
be aristocratic, the structure of the government will be aris- 
tocratic. If the *' spirit" of the Constitution fee democratic, 
the form of the government will be democratic. And if the 
"spirit" of the Constitution partake of a mixture of these 
three elements, the form of government will exhibit a like 
mixture. If the *' spirit" of any Constitution bo " pro-sla- 
very," that spirit too, will be revealed in the structure of 
the government. Let the *' spirit" of the Constitution be 
tested by this rule. 

In what particular does the str-ucture of the Federal Gov- 
ernment betray* the pro*slavery "spirit" of the Constitution 
that gave birth to it ? Wherein does it establish, or even 
recognize that " peculiar" ca5/e that now claims its sanction 
and its guaranty ? In what part of the instrument do you 
find any mention, either of slavery, or of slaves — of " white" 
citizens, or "people of color ?" In a former chapter we have 
shown that not even the condition exclusively, or distinc- 
tively of the slave, is described in the clause commonly 
citea for that purpose. 

No distinction of color, or of rac6, or parentage, is speci- 
fied in the Constitution, among the qualifications, either of 
voters under the Constitution for the highest officers of the 
Government, nor among the qualifications of the officers 
themselves. There is nothing in the Constitution that pre- 
rents negroes from voting for President, Vice-President, and 
members of Congress, on the same level with white citizens, 
and in many of the States, they do vote for those officers. 
Inhere is nothing in the Constitution that disqualifies a negro 
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from holding any ofSce under the Federal Government, from 
the highest to the lowest, civil, military, legislative, judi- 
ciary, or exocutive. A negro may be constitutionally ap- 
pointed Chief Justice of the United States, or" Minister Plen- 
ipotentiary to any foreign Court. If the people of any con- 
gressional district in this Union should choose a negro to 
represent them in the House of Representatives of the Uni- 
ted States, he would be constitutionally entitled to a seat 
there. If the legislature of any State in this Union should 
select a negro to represent the State in the Senate of the 
United States, the Federal Constitution secures him a seat 
there, on an equal footing with a Webster, a Clay, or a Cal- 
houn. And if the People of the United States or a major- 
ity of them, (the majority of the people of the thirteen non- 
slaveholding States, for example) should choose a full blood- 
ed American born negro, to be President of the United 
States, he would be the constitutional President, holding 
the same station and wielding the same powers held and 
wielded by a Washington, a Jefferson, or a Madison, 

This feature of the Constitution is the more remarkable 
on account of its agreement with the Articles of Confedera- 
tion that preceded it, and especially when it is remembered 
that in the Congress of 1778, in which those Articles were 
framed, a motion was unsuccessfully made to amend the 
phrase "free inhabitants" by inserting between them the 
word "white" — -thus deliberately settling the question that 
the CASTE of COLOR should have NO PLACE nor re- 
cognition ih the National " Compact." And we have no 
ntcount of any aitempt in the Federal Convention of 1787, 
to engraft upon the new Constitution, the contrary principle. 

Thus absolutely certain is it that the " Spirit of the 
Constitution" is the spirit of human equality, directly and 
specifically hostile to the spirit of caste, especially to a caste 
founded on the circumstance of color, of blood, of race, or of 
descent. Contrast this " spirit of the Constitution" with that 
ether spirit that cries out ^^amalgamation" at every attempt 
1 3 make the State Constitutions, even in the non-slavehola- 
ing States, correspond with the Constitution of the United 
States in this respect. Then say whether the "spirit of the 
CoQstiiution" be not identical, in this vital particular, with 
that spirit of thorough "abolition" that is denominated the 
' spirit of fanaticism" and the " spirit of amalgamation" 
now! ^ 

Who does not intuitively know that if a " guarainty" of 
<lavery, or a " compromise" with it were to have been in- 
roduced into the Constitution of the United States, one of 
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the most essential points, one of the most ready expedients 
(and the one least calculated to meet with effective opposi- 
tion) would have been the introduction of the word " white" 
aoi'ong the qualifications of voters and officers? If evm tkix 
could not be attempted, with a hope of success, what cwM? 
Who does not know that one of the highest and most diffi- 
cult points of attainment, even in an " ultra modern aboli- 
tionist," a point proverbially difficuh to be reached, is the 
point of haunonlous affinity wrth the "spirit of the Consti- 
tution," 83 thus revealed ? 

The "spirit of the Canstitution^^ utterly abjures the ca$te 
itself upon, which the whole slave system is based, takes the 
despised negro by the hand, and seats him indiscriminately 
around the ballot box among his paler brethren, and holds 
out before him, to incite bis manly emulation, the highest 
summit? of official station in her power to bestow, the high- 
est seats in the National Government itseh'. And are we to 
be told that this same "spirit of the Constitution" has 
"guarantied" the perpetual degradation and chattelhood of 
the colored man — that it authorizes the hunting of him, 
through all the States in the Union, ^^toithtout due process of 
law*** or jjjrv trial, as though he were a wild beast, or a 
noxious reptile ? Did ever effrontery itself, before, adven- 
ture to urge such a claim as this ? 

With the feature of the Constitution just noticed, the 
whole structure and organic framew'ork of the Federal Go- 
vernment agrees, and without that feature that structure 
could not he what \l confessedly w,'and what it is the pride of 
every intelligent and high . minded American to represent it, 
- a FREE Government — founded on the supremacy of the 
PEOPLE, the exclusion of monopolies, the annihilation of 
PRIVILEGED ORDERS, and the absence of caste. 

The same "spirit of the Constitution" that puts the color- 
ed man upon a level with the white, disdaining eren an al- 
lusion to any distinction between them, is the spirit that is 
manifested in its speaking in the name of THE PEOPL'^ 
(the whole of them, not a favored class) its derivation of .ne 
government /ro?» the people, the election of the officers of 
the government, either directly or indirectly, by the people 
— the accountability of the highest officers to thete, inclu- 
ding the hVbility of the President himself to impeachment 
and iri$\, the provisions for frequently retumiisg electiot^, 
{he general eligibility of the people to office, without ih- 
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tinction of caste — the reservation to the people (either di- 
rectly or through their State Governments) of all th.3 pow- 
era not delegated in the Constitution itself. These features 
of the Federal Government, the glory and the boast of every 
American, can not be separated from the feature that coa- 
stitiites the same government the unalterable and uncom- 
promising enemy of the cord of caste, and consequently of 
that abominable slave system with which that caste is 
identified, and by which it is created and preserved. 

If the " spirit of the Constitution" has provided for us " a 
republican form of government," then that " spirit of the 
Constitution" has entered into no *' compromise" with 
slavery, and, so fa^ from providing for any " guaranty" of 
slamry, has "guarantied to every State in this Union a re- 
publican form of government" by the definition and on the 
model of the Federal Government itself, a definition and a 
model that 'places the black man on an equality with the 
white. 

Befoie dismissing this topic, it may be proper to notice 
(wie fact, in the structure of the Federal Government, that 
has been claimed asi being friendly to slavery. The appor- 
tionment of direct taxes and representation has bjeen consid- 
ered, in the light of an arrangement granting an undue share 
of political power to the slave States, givipg them an ad- 
vantage over the rest, and thus holding out as it were, a 
premium to slaveiy over freedom. But the abolition of 
slavery by the slave States would greatly increase their po- 
litical power, as they might then make citizens of all that 
class of their population, of whom they can now reckon only 
three-fifths, but might then reckon the whole. So that the 
present reduced rate of three'fiflhs instead of the whole, has 
been regarded, by .some, as a rebuke and discouragement of 
slaveiy, instead of a premium bid in its favor. 

This question, we have no occasion to discuss, now. We 
need not deny that the arrangement is unequal, in its bear- 
ing on the free labor States, that its operation gives the 
slave States more powex than they oughi to possess, and 
that that power is wielded in support of slavery. But from 
this it does not follow that " the spirit of the Constitution" 
contemplated this result, or coula look upon it with {a,v<«. 
Ike results of partieuiar business arrangements and details, 
are often the opposite of these conterapJated and intended 
by thoae who etit«r into them. No one, at that time, sup- 
posed that slavery could continue to the present period, and 
its perpetuity could not have been the object of that provi- 
sio4i, GcuM it even be proved th^ such was tlie design of 
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some in the Convention, who succeeded in shaping the 
clause to their liking, it would not follow that a majority of 
the Convention adopted it with that view. And if they did, 
it would not follow that THE PEOPLE (including those of 
the North,) for whom the paper was drafted, and who 
adopted it, understood and approved it, in that light, or for 
such an object. We are litigating before a Court, 7zo7x>, that 
can look beyon J the mere words^ to the. " spirit" and intent. 
And it would j equire strong evidence to prove that the ma- 
jority of the people intended to put themselves under the 
control of the petty oligarchy that now rules ihem ! Or if 
it were so, the " sober second thought" of their famous 
" amendmeTiis" for the better security of freedom, cuts off 
whatever of a pro-slavery character might be detected in this 
clause of the original instrument. 

And waiving even all this, we might cut the matter short 
by a dilemma that may serve to silence the claim under this 
clause. This provision either harmonizes with all the other 
features that characterize the structure of the Federal Gov- 
ernment, or it does not. If it does, it can not be claimed as 
a "guaranty" or even a " compromise" in favor of slavery. 
If it does not, why then it becomes an excresence, an anoma- 
ly J and this isolated, obscure, and litigated clause, has to 
be disposed of,.(like oiAcr incongruities) in the light of those 
outstanding, unambiguous, uomistakable features, by which 
*^ the spirit of the Constitution" is to be ascertained. This 
is the very "process of construction or interpretation, by the 
"spirit of the C(^nstitution ;" for this very purpose, \vc are 
now in Court, and shall proceed to cite other evidences in 
proof that the " spirit of the Constitution" is what we claim 
if to be. 

*' Spirit of the Constitution " in its cabe of 
personal bights. 

The spirit of any Constitution of civil government is not 
more clearly discerned in the structure and form it gives to 
the government itself, than in the Ijearing of its provisions 
upon the security and sanctity of individual, personal rights. 
Here lies th« pith and the "spirit" of civil government, sifter 
all. A governmfem is good or baid, free or despotic, a^cotd- 
ingly as its provisioBs are adapted, either to protect and to 
secure the rights of individual human beings, (especially 
those most in need of protection) or, on the other hand, to 
invade and trample upon those rights, or leave them inse- 
cure, or wink at the existence of abuses, usages, laws, and 
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cusloms, by Nvhich those rights are taken away, denied or 
impaired. 

Now slavery, as it exists in the American slave States, is 
the most perfect possible specimen of a system, upheld by 
government, in which all the rights of its victims are tram- 
pled down and denied, and the liberties of all others noade 
insecure. 

To learn then, whether the " spirit of \he Constitution" 
is a spirit that can enter into a "compromise" with slavery, 
or " guaranty" its existence, we have only to learn by its 
provisions what value it places upon individual security — 
personal rights. 

And here, we might cite again, the specifications of the 
Preamble, if it would not seem a repetition to do so. But 
there are minuter pro\'isions in the instrument, that we must 
not overlook — provisions utterly at war, both in their letter 
and their spirit, with the usages that constitute slavery and 
that nre requisite to sustain it. 

The Constitution of the United States guaranties those 
inestimable and inalienable rights of conscience which sla- 
very wholly denies its victims and can not afford to secure 
— does not permit to be exercised — by any portion of the 
citizens in those States where it bears sway. [Amend- 
ments, Article 1.] 

I'i.o Constitution provides for " the freedom of speech and 
of the press. [Amendments, Article 1.] But freedom of 
speech and of the press are not only prohibited to slaves, but 
to all who plead (heir cause, or disseminate the fundamen- 
tal principles of hunian rights. This is done on the express 
ground, and for the known and admitted reason that slavery 
can not exist where those rights are thus exercised and 
maintained. 

The Constitution expressiy recognizes " the right of the 
?eople" (without distinction of caste or color,) ''peacenbly 
to assemble, and to petition the Government for a redress of 
sheir grievances," [Amendments, Article 1.] But not only 
che slave States, but the Congress of the United States, 
have directly and explicitly denied the right of slaves (the 
mass of the Jaboring people in half the States) to pstition 
Congress, they have virtually and practically denied the 
right of petition to all who petition for the abolition of sla- 
very, and this has led, in one memorable instance, (the 
short session of 1841,) to the suspension of the righ't of pe- 
tition, in all citizens, and on all subjects, upon the good 
pleasure of the President, as indicated m the topics of his 
Message ! All this has been done on the assumption of the 
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correctness of those prevalent Constitutional expositions that 
make the Federal Government the patron and the servant 
of the slave power. But since the " spirit" and letter of 
the Constitution are grossly and manifestly outraged by 
these proceeding.'-, we have abundant evidence that the 
" spirit of the Constitution" and the spirit of slavery are an- 
tagonisms that can never be reconciled.* 

We must remember here, that these constitutional provi- 
sions for the security of personal freedom, are contained in 
the first article of the Amendments, and we must bear in 
mijad that amendments oxext a corrective and repealing pow- 
er over all the provisions of the original instrument which 
may l?e found to conflict with them. But all the specifica- 
^tions that have ever been claimed as h^mg favorable \o sla- 
very are contained in the origijtal imtrument, and Tiot in 
the Araendraents. So that if the Constitution as formed by 
the Convention of 1787, failed to breathe the " spirit" of 
security to personal rights, and of consequent hostility to 
slavery, yet the PEOPLE afterwards took care to infuse 
that " spirit" into th« organic law of their Federal Govern- 
ment, through their Amendments. 

On the same high vantage ground as "Amendments," 



• la further corroboration of the fact that the commonly prevalent con^nw 
(toiu of the Consts'tutt'on lie at the bottom of nil ibefc assaulls, in high places, 
not only upon the right of petition, but upon ihe right to nssemble peaceably 
for that purpose, and to discust public measures, as well at the freedom of 
speech ».tkA of the press, we make a few cilattons from the speeches, fcc, of the 
coDStUulional expositors, to confidently relied upon. 

" Discussion implies deliberation, deliberation is preliminary to action. T\e 
Ptopl* of the North have no ritht to att upon the subject of to-uthcrn, slavery, and 
therefore THEY HAVE NO RIGHT TO DELIBERATE-NO RIGHT TO DIS- 
CUSS."— Cio3('» Speech, 1837. 

Fresh evidence that the prevalent expositions ol the Constitution can not, with 
safety be received by a free People! The late President Harrison, in his fa- 
mous speech «t Vincennes, May 35, 1836, and approvingly referred to, in hie 
letter to James Lyons, June 1, 1340, as containing the sentiments be still held, 
eoes into the argument at length. He first assumes that the ConstitDtion pio- 
vides for the return of fugitive slaves, &.c. ftc. He then adds : 

" Now can any one believe that the instrument which contains proTislsni of 
tbi* kinb." &z. &c., ■*thoald, at the same time, aiUhorixe (the citizens of non- 
slaTeboloiiag States) to auewiUe together, to pau retoMioiu and adopt addruses, 
not only to encourage the slaves to leave their masters, but to cut th«ir tkroats 
before they do so. 1 insist that if the citizens of the non-slaveholding States 
can avail (bemtelves of the article of tbo Constitution which prohibits'tbe re- 
striction of speech or the press to PUBLISH ANY thing injurioas to the rights 
of the slavtboldii^ States, that they can go to the extreme I have mentioned, 
and effect anythlns further that writing an4 siieaklng could effect. Bnt, ftl- 
lowKjitivsns, thett arc not the priociplea of the CoDstitution. Am I wrong ia 
aMlyini tbs term WMOtittltwtional to the raeasnrcs of the emancipators V' 

Gov. MarcT, of New York, and Got. fiveretttof Ma&sachnsetts, in tbeir mes- 
sages to the L«ghi)attim of those States, took similar ground, snggestisg fiM 
pieprietf of sappresstag aati-alavary SBeet'.ags and pnblK&tioiw iqr law. SaA 
are the «enelv*»n» deduced from the cr««Mtw of a oonMitatioaal " compact." 
^ iSiamproatiM" and gmraiMv" of siarerr. fbe saeoritr of Ameriean ubertf 
rests tn tJhc fact that tne premises an tuwonnd. Not even the gigantic posrati^ 
<>f John Qniney Adams have yet sufficed to restore the right of petition, wblle 
swdi eooBtitatioaal expositions prevalL The rishts of tietition, free speech, 
and trtt mess, would indeed be strange acd laeredible aBomalics; in a goms- 
mfeot plsttged |» t4)torate and area to sustaintlavery '. 
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overtopping antl overlooking, with a supervisor}' eye, each 
and every o?ie of the provisions claimed as " guaranties" or 
" connpromises," by the slave power, we find likewise the 
provisions, forbidding the deprivation o( h(e, liberty, or pro- 
perty, in the case of any " person" " without due process oi 
law," (Amendments, Article 5,) securing "in all criminal 
prosecutions," the " right" of the accused to "a speedy and 
publi,', trial by jury,"&:c. &c., (Amendments, Article 6,) se- 
cur<ng the same right of jury trial "in suits at Common Law, 
when the value in controversy shall exceed twenty dollars," 
(Amendments, Article 7,) the inhibitions of " excessive bail 
— excessive fines — cruel and unusual punishments," 
(Amendments, Article 8,) t'- e recognition of rights in the 
People, not particularly enumerated in the Constitution, 
(Amendments, Article 9,) the reservation to the People, (di- 
rectly or through the Slates,) of powers not delegated to the 
United States, by the Constitution. Is there any thing 
doubtful or ambiguous in the "spirit" of constitutional pro- 
visions like these ? Or does that " spirit" harmonize -a-i h 
such constitutional expositions as we find embodied in the 
absurd enactment of 1793, and the still more preposterous 
decision of the Supreme Court, in the case of Prigg versus 
Pennsylvania? Had the spirit" prevailed, in that Con- 
gress and in that Court, which could not permit the hazard, 
to a citizen, of the loss of " twenty dollars," in a litigation, in 
a Court of law, without a jury trial, would the civilized 
world have been astounded w^th the spectacle of a profess- 
edly free nation, not one citizen of whom is held legally 
free from a seizure of his person by any individual slave- 
holder " without due process of law," and the reduction of 
him to a chattel personal for life, with the " attainder of 
blood" in his posterity forever, and all this without benefit 
of a jury trial! And without the " leserved right" 
either of " the People" or " of the State,"* to interpose the 
protection of an act providing, in such cases, a trial by jur}' ? 
What says "the spirit of the Constitution" to questions like 
these ? 

There is another authoritativeAMENDMENTof theCon- 
stitulion sufficient, of itself, to annihilate whatecer of the 
poison of a pro-slavery " compromise" or " guaranty" — 

* "Tkb bkscbimd kiohts or thx Snjtzi" are magnified into- prodigies, when 
the right of ttte klare States to chattelize American citizens, and to Kaa their 
biped blood bounds into every free St&'e, to liidnap them, is to be maintained! 
But the "reserved rights of the States" amount to nothing at alt, when the 
rights of the free States to protect their o«mi eittxen* (by " jory trial," by ha- 
beas corpus," by " due prociss of l»w,") agninst unlawful seizures are to be 
judicially p-Jt down ! Thus must it needs be^ lo long as the pretent conctttit- 
titmal •xpo$Uiom oUain. A pro-bbtrery CoDsiitutioa cocUl do Bottling iesa '. 
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more or less virulent — might huve becnijiambiguously smoth" 
ered into the original " compact." In the multiplicity 
our constitutional weapons against slavery, we had over" 
looked it while before the Court of " strict construction," in 
our second chapter. But we must giie it place, now. 

"The right of the PEOPLE to be SECURE in their PERSONS, 
houses, papers and effects, against unreasonable searrhes and SEIZURES, 
shall not be violated; ami no Wairrants shall issue, but upon probable 
cause, supported by oath or a(lirmation, and paiticularly describing *he 
p ace to be searched, and ' the person* or things to be seized." — Amend~ 
tnsntt*. Article 4, " 

Whether construed by " strict construction" or standing 
in its own light, as a specimen of the "spirit" of the Con- 
stitution itself, no provision could be more significant and 
conclusive than this. Had it been penned with the special 
design to prevent and forever foreclose and annul any such 
legislation as the act of Congress of 1793, or to brand with 
the 'stamp of unfaithfulness to the Constitution such a judi- 
cial decision as that of the United States Court, in the caee 
of Prigg vs. Pennsylvania, what could have been penned, 
more to the point ? " The People" and no particular caste 
of them are to be thus secured from " unreasonable seiz- 
ures." Yet the Act of Congress, and the judicial decision, 
leaves no class of the people '^secure" from the most "unrea-- 
sonable" and felonious "seizures" without even the formal- 
ity of any "warrant" at all, in which a description of " the 
place to be searched, and the persons or things to be seized" 
could be introduced. 

To the same purport, as indicative of the "spirit of the 
Constitution" in its care of individual rights, vcc may cite 
some further provisions of the original instrument itself. 
" The privilege of the writ of habeas corpus shall not be 
suspended, unless when, in cases of rebellion or invasion, 
the public safety may require it." (Art. I., Sec, 9, Clause 
2.) But no "privilege of the writ of habeas corpus" cr any 
thing else comes 4o the benefit of any one suspected of the 
crime of having descended from a slave mother or of any 
person, man, woman, or child, white or colored, whom any 
slaveholder may choose and presume {without presentment 
of jury, or writ of magistrate) to claim and to seize as hia 
slave ! This, in substance, is the decision of the Supreme 
Court of the United States, under the Act of Congress of 
1793 ; and the decision a^d the Act are both based upon 
the common construction of the provision in the United 
States Constitution, (Art. 4, Sect. 2, Clause 3,) concern- 
ing " persons held to service and labor." In our Chapfer 
II. we have shown that the words of this provision, on the 
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principles of '^'^ strict construction,''^ furnish no warrant for 
such an Act of Congress — for such a decision of Court. 
Appeal has accordingly been made to the "spirit of the 
Constitution" — forsooth ! to reverse the decision ! And 
what has " the spirit of the Constitution" to say, on ikis 
question? How is it ? When the kidnapper of the South, 
with his bull dogs, (biped or quadruped,) come prowling 
around our Northern villages and hamlets, is it a '■^ case of 
rebellion or invasion'^ if we refuge lo submit to them, or 
even if we trap them or trip up their heels? Does the 
"public Safety require" us to be dragged away, without in- 
dictment, or "due process of law" and sent fo the Southern 
rice-swamps without a jui y, and without " the privilege of 
the writ of habeas corpus ?" Does " the spirit of the Consti- 
tution" agree with this ? If it does, let the People under- 
stand, that they may appreciate its benefits! If it does not, 
let the " spirit of the Constitution" be better understood, 
and no longer identified with the spirit of legalized Lynch 
law, and made by decision of the Supreme Court, the stand- 
ing commission of the man-thief, setting all the sacred 
guaranties and safeguards of personal liberty at defiance ! 

" The trial of all crimes except in case of impeachment, shall be by 
jury, and soch trial shall be held in the State where the said crimes shall 
have been committed," &c. — Articlf HI, Sec. 2, Ciavse 3. 

" Treason against the United iStates shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason unless on testimony of two 
witnesses to the same overt act, or on confession in open Court." — Art. 
in., Se?.3, Clause 1. 

The " trial by jury" is here recognized, in the original 
instrument itself. And treason is to be defined and punish- 
ed by the most liberal and lenient rules. What a contrast 
to the sanguinary and sutnmary codes of slavery ! Exposi- 
tors of the Constitution who make it a "compromise" or a 
"guaranty" of slavery, have gravely defined " treason" to 
consist in freedom of speech and of the press directed against 
slavery, or in discussion of its character ! At every point, 
" the spirit of the Constitution" and "the spirit of slavery" 
come in harsh collision. Who can conceive of the very 
''spirit of this Constitution" making a " compact," a " com - 
promise" with slavery — taking it by the hand — making ami- 
cable terms with it — and signing a " guaranty" of the invio- 
lability, the perpetuity of iis Lynch legislation — its enacted 
abrogatiou of all h — its annihilation of the same rights 
that the " spirit of the Constitution" was so solicitous to pro- 
tect ? No marvel thu those who can quote the " spirit of 
ihe Constitution" in favor of slavery, can likewise quote 



S6 



AWEBiCAN CONSTrrUTiOKAL LAW, 



the spirit of the Saviour's golden rale, for the same pur- 

fK>S8 ! 

"Spirit" of Constitutional pEovisior^s hostile to 

Slavery. 

Full justice to " the spirit of the Constitution^^ as exhibi- 
ted by the distinguishing characteristics of its fundamental 
provisions, could not be done without referring distinctly to 
those provisions whicJi we have a right to claim as being, 
both in their letter and spirit directly levelled against the 
specific things wherein slai'ery consists, and providing for 
their removal : — referring, likewise, to those specific grafits, 
to Congress, of the Constitutional powers by means of whtt 
that particular category of evils may be removed. 

Under this head we might class some of the provisions of 
the Constitution already adverted to, particularly the provi- 
sion, (Ametidmenis, Art. 5.) that *' No person shall be depri 
Ted of life, liberty, or property, without due process of law," 
and likewise Amendments, Art. 4. Scarcely less signifi- 
cant, in tbeir bearing upon slavery, are the guaranties of the 
rights of conscience, freedom of speech and of the press, &c. 
But we allude now, more especially, to the guaranty, to 
every Stale in the Union, of a republican form of govern- 
ment< the restrictions of Stale power inhibiting orders of 
nobility, oligarchies, impai-ing the obligation of contracts, 
laws of attainder, Stale wars, troops in time of peace, and 
withholding the immunities of citizens Crom citizens of other 
States : connected as these provisions are with the confer- 
ring of ample powers upon Congress for regulating both 
foreign and domestic commerce, including the commerce in 
slaves, exclusive iegis'ation over the Federal District, the 
needful regulation and government of Territories, power to 
carry out all the provisions and objects of the Constitution, 
but no power to establish or to maintain slavery in District, 
Territory, or elsewhere. Of the *'spirit'' manifested in 
these provisions there can be no rational doubt. 

It may be objected, perhaps, to our citing these provisions 
io proof of the anti-slavery spirit of the Constitution, that 
some of ihem are among the disputed points for the proper 
construction of which we are seeking, in the " spirit of the 
Constitution" (when ascertained) an mnpire. So that we 
most not admit them as witnesses in a case wherein they 
themselves are to be tried. Be it so, then, that these fea- 
tures of the Constitution are to be piU on trial before the 
Joiirt, and, as parties concerned, must not be witnesses in 
their own cause. Having a case at Court, they have &q 
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aiidoubted right to appear there, and in their own proper 
names and habiliments. If the bare announcemeut of their 
names, the cut of their garments, their countenances, form, 
gait, and shibboleth of speech, should reveal to the Court 
and jury their affinity with the "spirit of the Constitution" 
and dissimiiarit}'^ from the spirit of slavery, why — there !s 
no help fop tkat. The old fables may represent Justice a* 
being blindfold, but Judges and jurorSj in this Court, are 
pern5iited|to have eyes. 

The Spirit op the Constitution is the Spieit of thi? 

Common Law. 

Another internal evidence that the '* spirit of the Coosti- 
lution" is the spirit of Libeetv, in other words, the spirit of 
uncompromising hostility to slavebv, is to be found in the 
fact that it is identical in its character and arrangements, 
with the " spirit" of the Common Law, in the presence and 
at the touch of which,* slaveiy instantly expires. 

We will, first, establish the fact that the " spirit of the 
Constitution" is identical with the spirit of the Common Law, 
and, then, the fact that the Common Law never tolerate^; 
for single moment, or under any conceivable circumstances, 
thn existence of slavery. 

"Tha Comm»n Law is the grand clement of the United States Con»ti- 
tution. All its fundamental provisions are instinct with its spirit; and 
its existence, principles, and paramount authority, are presupposed 
and assumed throughout the whole. The Preamble of the Constitution 
plants the standard of theCommon Law immovably on its foreground: — , 

" * We, the People of the United States, in order to establish fVt- 
TiCE, &c., do ordain and establish this Constitution,* thu< j^roclatminf 
<^90^|o» to JUSTICE, as the controlling motive io the organization of 
the Government, and its secure establishment the chief end of its aims. 
By this most solemn recognition, the Common Law. that grand legal 
embodiment of 'justice,' and fundamental rigjht— was made ths^round 
work of the Constitalion, and intrenched behind its strong munitions. 
The pecond clause of Sect. 9, Art. ] ; Sec. 4, Art. 2, and the last clause 
of Beet. 2, Art. 3, with Articles 7, 8, 9. and 13, of the Amendments, are 
also rxjaress recognitions of the Common La was the presiding 0£N<:7s 
of the Constitution."— *fieWt Poieer of Congress, ^e. page 13. 

** Who needs be told that slavery maltes war upon the principles of 
the Declaration of Independence and the spirit qf tkt Cotatitution, and 
that these and the p Inciples ot Common Law gravitate towarde e^ch 
other with irrepressible atRnities, and mingU intoovtt The Commtm 
l<aw came here with our pilgrim fathers; it was th^ir birthright, their 
panoply, their glory, and their song of rejoicing in the house of their 
pilgrimage. It covered them in the dav of their calamify, and «>ielr 
tnnt WM under the shadotir of its wings.' From the first settlemcBt of 
the country, the genius of our institutions and ottr national spirit baT» 
claimed it as a eomman possession, and exulted in it with a common 
pride. A century ago, Gov. Pownall, one of the most eminent con*ii- 
tntional jurists of colonial times, said of the Common Law>-< In aU Uie 
eolonies, the Common Law is received a» the foundation md «Mi» Ji9<iv 
of their tam.' In the Declaration of Rights made by the Continentu 
Conj^resSj at ita flr*t Mssion^ in 14, there was the foUowiajf resolotioa : 
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' Resolveilj that the respective colonies are entit'e;! to the Common Law 
or^kkgiaml, and especially to the great and inestimable privilege of beiny: 
tried by thair peera of the vicinage ;^230fdin!y 'lo the course of that law.' 
Soon after the organization of the General Government, Chief Justice 
Ellsworth, in one of his tleeisions, upon the bench of the United States 
Supreme Court, said, ' (ho Comm<m Law of tJiis country remains the same 
as before ihe revolution.' Chief Jusiicc Mai-shall, in his decision in the 
case of Livingston V8. Jeflerson, said, 'Whien ovir ancestors came to 
America, they brouj^ht with them the Comwoa Law of iheir native 
country, so far as it was applicable to their new situation, and I do not 
conceivm that the revolution in any degree changed the relations of man 
toman, or the law which regulates ihem. In breaking ouf political 
connection with the parent. !*late, we did not break our connection with 
each friher.' {HcU t Law Journal, Htv) Strits.] Mr. Duponccan, in hia 
' Dissertation on the Jurisdiction of Court*, ia (he U nited State's,' says, < I 
consider the Common Laio of England, the jus coviinvne of the United 
States, I think I can lay it dov^n as a correct principle, that the Ccm- 
MOK Law of England, aa it was at thi? time of the Declaration of In- 
dependence^ still continues to be the national iaw or this c 'UNTrt, 
80 far as it :s applicable to our present state, and subject to the modifi> 
cations it has recivejl here, in the course of half a century.' Chief Justice 
Taylor of North Carolina, in his decision in the case of the State vs. 
Reed, in 18W, Hawk's N. C. Reps. 454, says, ' A law of PARAMOUNT 
OBLIGATION To THE STATUTE was violated by the offence— 
COMMON LAW, founded on the LAW OF NATURE, and confirmed 
by REyELATION.' The legislation of the United Stages abounds in 
recogpnitisns of the principles of the Common Law asserting their para- 
mowU binding po»<r. Sparing details, of , which our national State p>)iiers 
arc fall, we illustrate by a sinsrie instance. It was made a condition 
of the admission of Louisiana Into the Union, that the right of trial by 
juyy should be secured to all her citizens — the United States GQvcrnment 
(hia employing its power to enlarge the Jurisdiction of the Common 
Law as its great BE»aE3K."<TATiVK."»— If « Poicer of Congress, Sfc, 
page 14. 

Having thus identified the "spirit of the Constitution," 
and (along vviih it) the "spirit" of American Juris- 
prudence, with the "spirit" of the Common Law, we will 
now look at the bearing of this spirit of the Cotnmon Law 
upon the American Slave System. 

* Specimens of Commoji Law. 

"The Common Law knows no slaves. Its principles annihilate 
slaverr wherever they touch it. It is&univtrtal, unconditional, abolition 
act. Th« declaration of Lonl Chief Justice Holt, that, 'by the Com- 
mon Law no man can havk paopuarY in another,' is an acknow- 
ledged axiom, and bs^d upon the well known Common Law definition 
of raopEaTY, viz ; « The tuhjedt of dominion orpropertji are thikcs, at 
conira di*tin§ai»hedfrom rERSONS.' "—16. pag« 13. 

Th? following aro also among the maxims of the Com- 
mon Law : 

The law favrtrt liberty. '^—IVoad't fast. Bxk I, ehap. I, »ffr#25.— 
Cbtoi's 1st InH. Book m, and 2d hut. 42, 1 15. 

*' The law faroreth a man's person before his possessions."— ^oyc*' 
Xaa^mtf jMgw 6 «u) 7. 

** Whenever the question of liberty seems iynbtfvl, the decision most' 
twia favor of Ut>erty.*'—/Mf6«t Lib. 20, TU. 17, Leg. 20. 



* Aaotber turA, eonelusive of tbe illegaUty of slavery in LoDiii%na, for this 
was tptiMltnt to a condition that she ehonld abolish slavery. In this parti* 
enlar, at all evsnts, Coneress seems to hare recognised its right and duty to 
secure to Loaisiaaa, "a repablicac formof goverDiuent."— ivtAor. 
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" The law therefore which supporis slavery and opposes liberty, ma«t 
necessarily be condemned as cruel, for every feeling of human nature 
adirocates liberty. Slavery is introduced through human wickedno»g, 
but God advocates liberty, by the nature which he has given to man. 
Wherefore, liberty torn from man, always flecks to return to him, and it 
is the same with every thing which is deprived of it« uative freedom^ 
On this account it iS; that the man who does notmvor liberty, mu:«t always 
be regariled as unjust and cruel; and hence the .English law Alwavs 
favors liberty."— CAttftce/fof Fori^cue, de laudilms kguvt. chap. 42, 
page 101. 

" Law favoreth liberty and dower. Iaw regards the ptrton ebove 
his possessions — life and liberty, mott." — Printipia Legit ct Equitatit, p. 66. 

<* Th()$e rights which God and nature bava e'^.tablislied. ^nd which are 
therefore called natural rights, auch as i.i»s, and LIBERTY, need nottkf 
aid of human lavas, to be more iffeditaUy vested in EiV£RY M AN, thau 
they are. Neither do they receive any additional strength, when de- 
clared by the monicipal law«» to be inviolable. On the contrary, NO 
HUMAN LEGISLATION HAS POWI^R TO ABRIDGE ORDESTROY 
THEM, unless the owner shall himself commit some act, that amounts 
to forieitu^e." — IrUrodwtiorr, Sect. 2.. 

" Tne iaw of nature, being coeval with mankind, and dictated by Ooo 
himself, is of course ««perM>r in obligatiQn to any <4her. It ig binding 
overall the'globe, inallcountriet, ando^ a// ift]:i«t. No humak I.A.WS 
HAVE AN Y VALIDITY, IF coNT&A»T TO THIS, and such of them as are 
valid, derive all their force, and all their aathority, m,^diately or im- 
mediately, from this original." — lb. 

" The inferior law must give place to tht tvperior—UAw'B laws (o 
God's laws.?'— JVojcs' Maxim. If therdore any statute be enacted, con- 
trary to these, it ought to be considered of no autbobity in the laws 
of England." 

'■' Usapre and custom, generally received, have the force of law^' — 
Hale's History of Common Lava, p. 66. "Because custotn, derived from 
a urlain reasonable cause, takes the place of lsLV."—lMihUm IAb.2, 10. 
Sect. 149. 

But when custom is adopted icitliotU reason, it ought rather to be 
called usurpation than ccfetom." ''' Because, in judging of dasSoms, 
strength of reason is to be considered, and not le*sth of tune, Tife teMOS 
which supports them ought to be regarded, and not the length of time, 
during which they have prevailed." 

'* Two ttwidents are indispensable Ho validityyf ettstom or luAge. 1st. 
A reasonable coramencement, (for all customs or prescriptions which wre 
against . eason are void.) 2d. Continuance witiiout internipUpn."— 2rf 
iS»f.p.l40. # 

"Evil castomsoughttobe 3isoVit:hed."~UttUton2d lMit. 2, chap. % p. 
141. On whic^i Sir Edw^ Cojte reinarks^ that " every use (or ewtm) 
is evil, which ite against reagon." 

^' W hore the foundation is weak^ the structure falI«.>>---A^'M* Jtr(U!{ai«, 
p. 5. " .What is, invalid from the beginning, can not be made valid by 
length of time." — lb. p. 4. ^ 

** 'I%c reasonableness of law is the sonl of the law.— Jimfct; , Cemt. 48. 
Th is la w Is written upon the heart of every man, teaehiti? hin wbftt 
to choose and what to refuse. What is written by rjeafou in the besrt, 
can not be e^ced : neither Is It liable to change, eithejr froEi place or 
time, but ought to be preserved ever;^' where, by all men. For the 
lews of nature are. imntiittUei and the reason of tl^sir iasiulabili|^ is 
this, that they have for their foundation, the nature of things, which Is 
always ajQd every where the same.''— ^ocf. (Styd. p. 2. 

/\AgaiMt theu. there is no paEscBiPTio>r, or aixTVTJS, or xrtAqXi 
and rtioald any be »kac:|^d, they WOULD NOt BE STATUTS^ or 
usages, but coBBUPT cvsreMSi"— lb. p. 5. 

*< If any human law shall allow or require us to eommit it [mttn!er> 
mrationeu by way of iltostration,] we are bound to tranegreat that 
haman law, or eUe we must offend both Oie natural, and fh«<dlTla«.>*— • 
Btatikttone. , , ' 



•"li" U bt; foi?ad ihaS a (bi-mer d-jcii'.ii'u ('respecting' a point in Ouiumuj^ 
Liiv.'vj i;^ inuoiiesiSy .viJS'jRO nml «.i ; u.-ji',, iJ is ".leolavtiti, noi tnat siiich 's 
sefciaiice was nxn law, bwi fn.U: 5^ is ,vot law,"— T^j. 

''ii i^ii j^eneMHy Uml down 'iiat diet's of Pi)>riliiiii.tiil, confravy to AUi^^m, 

* i'Vof. Ghriatian, tho ti!s(iiiffiu3hi?<', ;;r»;idiatcr of Jut'ste uhscksSosae, 
Aic'ides iliat a Juiigf ought io resijcn his oHico, x-ather than ■■x]\o'.v himsolf 
itt Eho Oi'gart of the execution o? an iniquiious law." 

*' Dnrlveil power cm not be BUperior to Uto powor from ^vhich it k 
derived.^' — Noyes' Maxims, p. 3. 

*« Thffl Jaji'/ttl powef is from (^od alone, buttho pdwer of wrortg is from 
the deiil anil not iVoift God; and whose soever work a king shail do, W 
S61"frant he is, whose wo:k he does. WJierefore, when he docs justice, 
fto is fh<i minister of ihe Eternal U\ng, but whenhe does unri{?hteouaness, 
M is the servant of the deVit."— -Bracfoj*. Lib. 3, Chap. 9, p. 106-7. 

'«Frt?he id Called st^ king (a fulci-,) for ruling righteously, and not 
5>eca«sft he reigns. Wherefore he is a king, when he governs with 
justice, but a tyrant, when he oppresses the people committed to his 
cfraVffe." — Itf. 

" When an act of Parliament is against common tight Or Reason, or 
i*epug;hant, or impossible £o be performed — the common law will control 
it, aai{ ailjud{!re such actio bo void."-^ Goke'S Reports, 118. 

*• An act of Parliament may be void from its first creation, as an set 
^iyainst aaturii! equity—for jura n^ra surJ immvtabUia — sutU leges 
ligiivi — (the law« of nature arie imrantabiG — they are the Jaws of laws.) 
But this must hea very clear case — and judges "srillstiain hart! rather than 
iiltcrpret an act void, ab iMiio.^'—Hobart's Reports, p» 87. 

See also Bascoa's abridgment "'Statute," \, Vol.6, p. 363, ■» 

Power of the Common Law. 

The reader. will please to understand that he has been 
perusia^ extracts, fiot ftova the " fanatical" proceedings of 
an anti-slavery Convention, but from the venerated and au- 
thoritative volumes of the Common Law— the same Com- 
laon Law that is so manifosfh' the basis and ground work 
df all th^ fundaMental provisions of the Constitution of the 
XJtiiUd States: the ^nie Cornaion Law in which every man 
fiads the chief guaranty of his rights. If we can understand 
the "s{^it" of the Common Law, we can u^dersJand the 
spirit of the Constifntion,'* hj which we art to interpret 
and coristraeits disputed provisions. How much of a "com- 
proinisfe" of " guaranty" of slavery, *'the spirit of the Con- 
stitution" will sanction, the reader can judge.t 

These p-'iaciples of the Common Law, being connected 
with the SriiiVA Cdnstitution as they are with aar^, abolish- 
ed slavery in Great Britain, by the decision of Lord Mans- 
Seld, in the Somerset case^ in 1772. Is the thought to be 
Admitted, for a mornetitr that the "spirit of the Constitution" 

*" Jndge McLean of the United State* Sdpreme Court, "na» also'recently 
<fecided that statutes against fundiimcRJal raiirf.lity are Toid. Indeed, ao 
ijThMHrple »»f the common law is better settled, ot can Jk supported by higheitcr 
^ore numerous authorities."— CAr»it»di! f re/^ars, Sept. 19, '3-4. 

t We win likewise aik the rsader to »tudy earefully thss? Common Lsw 
rJMin»^, te iix ihsm in bis reeroory, and note the pajie for future refsrcncc. Wo 
shaK have oecasioa to refer to them again, for ^sther purpos^^s th^n to ascer- 
tain the spirit of the Constitution of 1787-9. They hate aa indepcndeat aad 
in5:«rcnt power, in thtnuthtf. 



iri.' ihe Uns'.ed Stat$« is tes fritnidly <o lihe'rty;.^ jwiea' 
for its pro*;e,ct.iou, less hostile to despotiam, or l^iss efficient 
for its overthrow'— in a word, has rep7ii}Ucu?i^ ihaxx tl/e, Gors' 
stitution of a limited jnorsarsby, like G;re!'at; Britain S Did 
the Anierican Kevolution, (tnd the Declaration of Indepen- 
f dence retard, or thrust back., the march of liuinan freed'^ir, 
^and human improvement, instead of. furging it forward ? 
The Constitution of the United Siaie?, both in its lettes 
and its spirit, is moulded and fashioned upon i the model of 
the Common Law, awd instinct with its life-inspiring spirit, 
throughout. Whereas the Constitution, of Great Britain, 
that, in the structure of the government, received its dis- 
tinctive shape and texture before the principles of the Com- 
mon Law began to be distinctly nnd.-^rstood, received after- 
wards, into its old stock of monarchical and aristocratic in- 
gredients, bu^ comparatively few grains of the democratic 
principles of the Ccnmon Law-— ypt they proved sufficient 
to leaven the whole i .rnp witi^the spirit thai abolished negro 
slavery; nrsi ia the Island itself, arsd afterwards in its de- 
pendencies, Asiatic and, American. By our dismemberment 
from Great Britain, are we then to become less free and -se- 
cure than British subjects ? While "slaves can not bfeathe 
in England" npr in her colonies, caa freemen find no secu- 
rity ;n America "? Have we fallen so low in the sigJxt of all 
the nations ? 

No ! Thus |t can not b?. Thus it shall not be- Thus, 
emstitutiorudly, LEGAttY, it IS NOT! Slavery in ..these 
United StaEes, is sheer usurpation, and abusa, from begin- 
ning to end ; a nuisance, demanding . iudiciai, ^not to say 
legislative,) removal. Every sla.v« held in America, is wn- 
Jawfally held, and in defiance of American Gonstitdtion^l 
\tAr?. One- single consideration is conelusive pf the wliole 
maMer, and it is simply this : — The Constitution of thf Unixed 
States, yfis J— -tlie Constitution of 1787-^9, is identical Jn its 
spirit with the spirit of the Common Law. It is tije {egjti- 
mate chiW, it is the wsli constructed insi^rument of the Cfom- 
taon Law. It is the embodiment of tEe Common Law, re- 
*®rming its provisions, and ccnstructiag ami cpmmiasioning 
the Federal Government to ,can!y ,those proyisions 4n to af- 
fect. [To say tbatit is not tkiSj is to say that it is a mere 
confederacy, and no civil .goyernD?ie«t sU alt] Ap^^ 
Common L^w, wheyever rerog nized^^S'her^yex pejcffiiite4 to 
loTjck the statute to emer the C^ast of Jastjc?, pt io 
isiprint the soil wi|h tiictspie sf ^ex foc^iis.one .wneoiBp 
sjjiiog and aiiiy-eisc:' «ct oferaacfcipatipift a,nd,ftboU_t5{Ki. To 
any t^;th^s (5an ^ a m^ii^iorm sUtst^.w thi© Ilnii^d 



Slates- --oinwdJr'js-uilGi'atcd by the GonsiJCuiion-— is ilie same 
t|iii5g as tp^say^ that there is Common Law slavery in the 
|Ti?i^d SWteir" 4^surdity thai, in its own proper fovm, 
ISO stine KriQR, perhaps, has ever yet been found to utter. 

Are we ira^^eling beyond the recoi^d ? Anticipating a de- 
cision beforehand, while our argument is unfinished ? Well, 
then, let ns summon further witnesses. If the chimera of 
.Vo'nstitutional' slavery has as many lives as populnr tradi- 
tion attributes to another " domestic" animal among' us, 
with its stealthy movements and its sharp claws, there are 
weapons enbugh in reserve, to dispatch it. 

SECTION III. 
" SpiBiT OP THE Constitution" as attested by History, 

AND BY EMINENT CIVILIANS AND JuBISTS. 

If the shap6 of^the Constitution, its gait, its countenance, 
its air, its sayings, its alliances, its d«3visings, and its doings, 
have not sufHciently manifested its "spirit,*^ we will now 
call in the aid of witnesses, who are reputed to have stood 
nearer to it, and to know more about it, in its earlier days, 
in*its origin, its birtli-place, its parentage, its nursing and 
swaddling, than ourselves. 

" The spirit of the Constitutioyi,"if sought, out of the ia- 
strumerit itself, and if sought by AisfmW testimony, is to 
be sought in *H he spirit of the age" and nation, in which 
the Constitution was bom. The question becomes a question 
of the leading purposes, aims, objects, and principles, that 
gave birth to the Cdnstitu* 'on — ^that preceded it — that de- 
manded it— ^ihat brought it into existence. 

To know "the spirit of the Constitution" then, we must 
take a portrait of the "spirit of seventy-six:'* If iket 
spirit, h'ke the prophet Samuel, is buried oat of sight of the 
present generation, and if, " because the Lord has departed 
from them,*' and th6 well recorded- words of the seer will 
not suffiils tfocm, thsy ttiust needs demand a vision of the 
^'spiral* «?*gZf-— let them strengthen themselves fof the sight, 
lest th^ ** fa!! straightway all along on the earth, and are 
*s€ire aftafd at its words," when it liscs before them, like 
" gods ascending out of the eBStu" It comes ! It comes ! 
*' An" old jriaa coveted with a mantle-'T-ifs declaration of 
self-evident truths barhing from its lips—its right hand, lift- 
ed to heaven, in soliema* appeal to " ihe Supreme Jadge of 
ihd w6?ld, for the reclitade of itsintetifions" — while "lathe 
jjijwe* sn^ hj the auihority Of the good people of these colo- 
nies"--" with a firm tsfiahce on the protv'ctioh of Bhifie 
l^tovidien&e' ~^*fof th6 support of this dsclaration," and 
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pledging {on behalf of those people) "their lives, their for- 
luaes, and their sacred honor"— -it affirms, (as founded on 
"duty" and on "right,") its act of separation from the peo- 
ple and government of Great Britain ; "TO INSTrfUTE 
A>;EW GOVERNMENT, laying its foundation on such 
I'RiNCipi-Es, AND ORGANIZING ITS POWERS in such FORPjI" 
as " shall seem most likely" to "secure those rights for 
which governments are instituted among men"—-", holding 
these truths to be self-evident, that AL£ MEN are created 
EQUAL, that tbey are endowed by their Creator wnh cer- 
tain INALIENABLE RIGHTS, among -vhich/ arQ life, 
LIBERTY, and the pursuit of happiness." 

Such is the "s-pirit of seventy-six.^^ Will it be pretended 
that that "spirit" was dead and buried, without hope of re- 
surrection, in less than thirteen years after its memorable 
" Declaration?" Will it be pleaded that " the spirit of the 
Constitution" of !787-9 is not identical with the " spirit of 
8eyenty-six"--pursuing, in the Declaration and in the Cob- 
stitution, one and the same end ? 

Was the solemn pledge of '76 unredeemed, nay, deliber- 
ately broken^ by the Constitution of 1787-9 ? 

Is the " spirit of the Co?istiiution'* of 1787-9,, the deadly 
antagonism of " the spirit of seventy-siz?^' This it must.be, 
if it either " guaranties" slavery, or holds any manner of 
" compact" or " compromise" with it ? And theji, it be- 
conaes the deadly iemmy of the nation's freedom, instead of 
its servant and. protector ! 

We have not room- to cite a tithe of the concurrent^, testi- 
mony of that perio<i>i We might notice that the "Declara- 
tion of self-evident truths" was likewise a declaration of well 
recognized and oft reiterated truths— that the language of 
that lational document was not only the language.of the 
Common Law,but iKe languagb, like wise— &.ljnost to plagia- 
rism— of the popular and widely curreiit anti-slavery lit^j-a* 
ture of those times. We might cite the dnti-sia,ve?y pledge 
of the Continental Congfess of 1774, the solemn denial^ by 
. the same Congress, in 1775, that " the Divine AutHor of bur 
existence intended a part of ifae human rdbe to hol^ ait abso- 
lute property in, and unbdunded power aje?* others." , ,;We 
might cit^ the testimony bf Mr. Jeffeison, ; in his Not^ on 
Virginia, towards the close ©f the Revolutionary War, tliat 
the ahti-slavery aeatiment vras GAiNiNfi (^rocnJ) *'sfnce tke 
origin, of th« present Revolution" acd the way preparing 
'* fob A TOTAL EMANcrfif ION.'* We might iecite ,fbe 
ilapiry efforisj (sls ftrell as^rritingsVl of I^r. 'Rushf Joh^ 
Ale»ande?Hamiltoaj and BenjaAiin Franklin, af that jfJer^d, 
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and so onward, during the progress of measures for forming 
the present Constitution,* and after its adoption. This, in 
connection with the actual abolition of slavery, and the 
adoption of measures for this end, in anun^ber of the States, 
and the generally expressed belief that these measures w6re 
aWut to be extended into all the other States. The acts of 
Congress, already mijntioned, just before, and confirmed 
again just a//er the odoptioh of the 1* ederal Constitutioti, 
forever. abolishing slavery in the North West Territory, to 
the end that the Territory might be formed into "tepubli- 
eah States and have no slavery." Nor could we well omit 
the "Observations on the American Revolution," published 
by Congress in 1779; containing this declaration : — "The 
wreat principle (of government) is, and ever toitl remain in 
force, that all men abb by nature fsee, and so long as we 
have any idea of jrsxicEj we must associate that of kiiinan 
frtedom. It is conceied on all hands, thdt the right tt) he fret 
CAN kkvEtt BE ALiENATED.f We might mention too, the 
statement of Judge Wilsohi orte of the members of the 
Convention that framed the "Conati^ution, Which he made 
in the Pennsylvania Convention for its ratificafidiT, ifse ssi^e 
year, that the Federal Constitution had laid the fcninda- 
tpm for banishing slavery FROM THIS COUNTRY :"— 
and in accordance with this, the anti-slavery petition of 
Fran'klin, (another member of the Cdnventiou that formed 
the Constitution,) as President of the Penrisylyatttia Aboli- 
tion Society, y-raying Congress, in 1790, to " secure the 
blelsings of liberty to the people of the tTNITEB STATES," 
" mthmt distrnclion of COLOR."$ To this we might add 
, the declaration of Washington that slavery ought to be abol- 
ished by legislative authority, and that his Vote should 
given for the measure. We might add the testiinohy, not 
only of Madison, Pinctriey, and Jay, but also of Patrick 
Henry, Grayson, Tucker, Wythe, Pendleton, Lee, Blair, 
Mason, Page, Parker, Randolph, If ede!1, Spaight, Ramsay, 
Maflih|MoHenry,Chas?, Bayard, Rodney, Rawie, Buchanan, 

*'Bt%ilto» a9d Filnklia were awmbef» of the. <^ventio3 that frained the 
.CbnstitutioQ. Riub and Fiankfin were sisners^f the CVclaT&tion of Intiefes* 
'deaee.' ' ^ \ 

t^Bnte, br the-byei wsliste aiiu^lier 3efinUlo& ef % "?eptAlicaii forinof^T- 
anuqest" which we bmltte'd to' quote in its proper cbnt3ecti6n-,' iVi OQr snond 
'ehapt«^ : Ufbrnishetr Al£b,a'^enaitietidr thax << (wttWwhicb it |aoini«ed in 
t!» P/eaiable of th& ConstiiaUoOj and affirms <wnat we shall have occ^tif ioa to 
iaslst apon by and b;) that the great itntl-'^laveiry priadple'drthe!peetaretica 
^ K(d«p«ndetM*,- ii'not ii&l7 tfee^jairit ar the^ksB^itntioji" of l?8r-9, b« 

wisx-xTuiaBKAm » roacs" Trhettier vith th^ eottcurience of parcbmeBt Cob* 

I There wi!»tlO district of Coluiribla at that'time, aB4 no Territory ia which 
.slararyhadaotalreadT brafaafiolii^d by Congress. V<i^.^aBifi»tly, tBeo, 
Bt. %aafclin ^!«n^ fo* fbe ab«Uti«h Ar^v^ry in tlx. SMn»'ai^>hr the 
J^ri•rai (?9«tmm«nl which i>« had auisted !a framitss— a that has been 
*U B * »d t8« ia n«m praHtteTtNt? npotts ia CoaaresA. 
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"Wilkinson, Pleasants, McLean^ Anthony, Bloomfield, Gal- 
Joway, Johnson, Dawes, Scott, Gerry, Rice, Brown, Camp- 
bellj &c., &:c. A list including ihe most prominerrt states- 
men of the South as well as the North.'proclaiming before 
the son, that slavery was a fast waning system, that must 
speedily fail. 

And, what is more significant than any thing else, so pver- 
whelniing was this spirit of abolition, during the period 
from 1774 to 1790, thai the voice ef opposiiicn was hushed! 
Luther Martin of Maryland, is reported as having made: a 
powerful anti-slavery speech in the Convention that framed 
the Constitution, but it is not on record that a solitary mem- 
ber moved a tongue in reply. So far from there being a 
pro-slavery exciteraeni at the South, every southern mem- 
ber of Congress voted for the aboUtion of slavery, in the 
North Western Teititory, and the. public priess in Virginia 
was loud in its condemnation of slavery. 

But we must pause. It would ;require a much larger 
book than the' one we are now writing, to present any thing 
like an adequate expression of the ANTI-iSLAVEilY 
"SHRIT QFTliE AG.K" in which the Federal Consti- 
tution tc-as framed and adopted. About tej? pages of Weld's 
"Power of Congress over the District of- Gokmbia" — •com- 
mencing on page 25, 's occupied with acondeftsed specimen 
of the Janguag^ of eminent statesmen of that period, on the 
subject, which the reader would do well to examine. 

The evidence is overwhelming, that the prevailiang " spirit 
of the age" that produced the P«deral Conscitotion, was an 
anii-?7ac'^ry spirit, and that this spirit was manifest in tjie 
leacing minds by which the Constitution was projected, and 
adopted as well as framed. The pretence of a " compact" 
-r~a " compromise" — a " guaranty" in the Constitution, or 
at the basis of it, in f mot of siaverv, becomes too absurd 
to be discussed without irony. 

Extent of the Nationai,- ^owiir.. 

The " spirit of the Constitution," in respect to slavebt is 
sufiiciently apparent, " The spirit of the Constitution" in 
respect to the powsks essential to be granted, and intended 
to ba conferred, upon the Federal Government, constitutes 
a distinct branch of^inquiry, to which we will new turn. 

Th^ letter o{ thouanistitutionai provisions un this subject, 
we hare considered Elsewhere, and have found tham amply 
sufficient to authorize the abolition of glavefy. And vik&t 
reason have we to suppose that ihe spirit of the Constitu- 
tion, in this Tespa^t, is behind the strict kttero( ila provi- 
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siori3 ? What is there, in the iristrumeot ilseif, in the struc- 
ture of the Federal Groverninent it authorizes — what is there 
in the history of the times, 'what was there, in the wants or 
the wishes of the people, that should indicate that the strict 
hlterof the Constitution, in this particular, is not in accord- 
ance with its spirit and design ? 

The whole framework of the Federal Government, os 
detailed in the provisions of the Constitution, including its 
restrictions of State power, reveals to the fact that a 
Governmenty not a Confederation, » Government not merely in 
name but in fact, was intended, was authorized and institu- 
ted, by the instrument containing the organic law of the 
Government, and declaring itself to be " the supreme law oi 
the land." And there is no such thing as a civil or political 
government, by the definition of any eminent civilian or 
jurist, that does not possess the power to establish justice, 
secure the blessings oi liberty, protect individual rights, and 
"execute judgment between a man and his neighbor." 
** When the laws have declared and enforced all this*' — as 
Mr. Jefferson hath it — " they have fulfilled thoir functions." 
To talk of a civil or political government tha^t does not pos- 
sess this power, is to talk absurdity, self-contradiction, and 
nonsense. It is to speak of a thing as existing and not ex- 
isting at one and the same time. 

The old "Articles of Confederation" between the States, 
had been^ entered into, in 1778. This arrangement had 
been found necessary to clothe in a more formal manner, the 
" Continental Congress" with thh powers the national exi- 
gencies had been found to need. Until, then, theDeclara' 
lion of Independence, establishing the principles and defin- 
ing the objects of the new government, but entering very 
little into details, had cotistiiuted, along with the Common 
Law, the only distinctive Constitution of " the United States," 
which that Declaration had affirmed to^xist. 

And in these Articles of Confederation, a certain amount 
of " power arid jurisdiction" (evident attributes of a civil and 
political government) bed been — to use its own words — 
" expressly delegated to the United States in Congress asserri' 
lled.^^ The object of these powers was affirmed to be " the 
more convenient management of tht general interests of the 
United States." In many important ppriicular«, tbe powers 
that would have pertained to sepAttLtei^msumted States, (such 
by the bye, as "the United States," described in the I)ecla- 
ration of Independenc«Jthat gave birth to therein never were,) 
did not, as a mattei* of stipulated arrangement, pertain to 
the States tinder the Confederation. Among other things, 
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they could grant ho iiilesof nobi!ity> nor keep vessels of war 
or other drmed force, in time of peace, nor without leave of 
the United States — neither coald they engage in war, unless 
actually invaded — circumstances, sufficiently indicative of 
their limited powers, and of th^ dependence of the indiri- 
dual State upon the Confederacy. Congress, with the. con- 
current consent of nine States, &c.; &c., were to exercise 
the *' sole end exclusive right of determining on peace and 
war." — Were to determine controversies between difTerent 
Slates, ivere (exclusively) to receive and send foj-eign am- 
bassadors, enter into treaties and alliances, manage all aflairs 
with the Indians, fix the standards of coins, weights and 
measures, establish post-offices, &c., Sec. 

Nevertheless, after the experience of nine years, k was 
found that the powers of Congress were not sufficiently ex- 
tensive to secure to THE PEOPLE the full benefits that a 
NATIONAL GOVERNMENT ought to confer, and the 
Preamble to the present Constitution may afibrd us some 
bints of those ascertained defects, as may likewise those 
specific provisions in favor of liberty^ which have almady 
beeo discussed ; particularly the Ameudments. Hence, the 
new Constitution was formed. 

It is known that the delegates to the Federal Convention 
came together with various and discordant views of the de- 
gree of power which the National Government should pos- 
sess, f'nd that the proper adjustment of power between the 
State and National €k>7ernments, involving the difficult if 
nbt impracticable problem of reconciling a National Govern- 
ment with the rodepehdency of the States, occupied by far 
the greater part of the time of the Convention. This pro- 
blem indeed, along with the connected one, of properly ad- 
justing the relative power of . the larger* and the smaller 
StKtes (jfOT the Northern and Southern, the slaveholdingor 
the nou-siaveholding)t and allaying the rising jealousies De- 
tween them, drew out the greater pah of the debates in the 
Convention. And those delegates who came into the Con- 
vention strongly prejudiced and even pledged against the 
conferring of larger powers upon the National Government, 
found either their own views modified by the facts and «r- 



'Maosaebasetti, Fenmylrania, and t'irfinia, Trere then the lar^e State* 
poTer was fennd. 

t N^arlr tt« Statei if not all, were then ilaTebolding States, and not on« 
<i>f them espected long tore^rjain so-^ fact that may well account for the little 
attention paid ia the t^onTontion, to that subject, and tbro'^inK an air ef the 
ridleaious aroobd the grotesqat pretensios of a *' compact"— "coropromite" 
—or gacranty" on that lubject. 
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guiiiGnts adduced in the debate, or else fownd themselves in 
an inconsiderable minority, at the close of the,Gofiyention>' 

We may be certain, then, of tsvo things-^-first, that the 
words employed in the Constitution were not inadvertently 
9sed — second, that the powers conferred -were not hastily 
and inconsiderately bestowed. What those powers are, the 
Constitution distinctly states. , 

Nor was the ConGlitution adopted without a public atid 
wide spread agitation and discussion of this very poitjt 
The adoption of the- Constitution was opposed on thp ground , 
chieflyv of its too ample bequest of powers to the Federal 
Government, to the detricn<;nt or i>he danger of ^^Sttaie 
Bights." Yet, nolvvjthstandiiPig all this, und althoup:h the 
vast abilities and almoat unbounded influence of Mr. Jeffer^ 
son and his friends were thrown into the scais of opposition, 
yet; the o^erwhelming'JsiBjority, in favor of ratificaUon, (in= 
ciuding the mass of those statesiai^n ajDjiof ihp ioitjsens, who 
afterwaxds, and on other rgtpands, Tallied xound Mr> j^^r- 
soni aiid ^l^ivated him to the^^ighest oilice in the Govern^ 
menQ very, sdoni decided; flhe qaestion, and such a degree 

ftmliasiasm prevailed^ tbatv fro'i* iJiai day l<t thia, few 
statesmen, however jealous of "State Rights^' and fearful of 
the NatioiR^ Pow^rv. feave^«!d.venture4 ;io find fault witli the 
provisions of ithe <SomHi:^ioxi,m this partioular^ 

\, A»e4 wliat ij still rinbte«igDiScaiits iio: . class Mpf ^tejesm^n, 
•hot ejwepting Mr. ^eSerson and his par ticMlai: friends, have 
: I ever fbond the constitntionalpowen^ of the Federal Govenj= 
mesU jtoo. extens^ive'f^^^ ,their convenience, when cha?g«d 
?^ith theadminbtmtba. of the^t^tiptt^ai afiairs. Ip hia pur^ 
«hase of Louisiana, Mr* JeSersoa admitted distinctly that he 
^sceededhiscon&iiiutsonai powers ^ at first he suggested an 
alteration of the Cqnstitatian, txffinding it&^ov/ers for thai 
purpose, but afterwards consoled himself with th<5 thoughi 
that ths^puJa? assent to t^it measure iniade it as valid as 
a formal change of the Constitution^uld har@ done. And ' 
in ihis annihUfetion of all foreign and evett coasi-wise leofti' 
menxi by the lonf embargQ, he ^v^ft ,m«ch larger con#ts«c- 
cion to the Fedijral Eaw«r ores commcKe than th« ^tatal 
abolitfcn df the <k>m«atic, slave-trade (^Vjeo upon Mr. Clay's 
identification of the slave-trade with slaveholding) would 
require. .Mr. Madison, who once thought the ectablishment 
of aTTational Bunk beyond the constltutionali seppe of the 

•For '%e eometasM of Ujese statemea'a, -are rtfejr i/o "SecVet f rocwdif gs 
aad Del eauif iae <!oovnitloB thut ««aeinb!<id io ?hiiad<i1pbia, mlUe jear JtB7, 
for it - pcrposeaf &i«3iBs.a.Con.ntUuUan at^ths United Slates Affisrica, 
frsiis tlie aotes of the late Robert Yatts, ^aixasie&hy Jcsha Liasiag:, 3f., inero- 
benef tlutCoaTentioa." Atbaay, 183!, 



C.SAP, :ii\-~3mrr of the coNSTrsuTJON. 105) 

Federal Power, was afterwards willing lo see that power used 
for that parpcofi. And all who assent to the constitutionality 
of protective o; prohibitory tariffs, claim a much higher and 
a much more questionable power for the Federal Govern- 
n^eat — ■in tho view of any unprejudiced constitutional 
lawyer — than the power of aboHshingslavery in the States — - 
sven allowing that the spedfic provisioms of the Constitution 
in that dii'ection, should be lefc out of the argument. 

!t remains that we add some citations from approved con- 
siiiutional expositors ^'^liestrng the powers which "/^e spiriV* 
artd letter of the Constitution confer ori thp government it 
authorizes and institutes. 

While the question of ihe adoption of the Federal Con- 
stitution was yet pending, and oner of the maia objections, 
a^'already noticed, was the excess of fiational, in opposition 
to Slate power, Alexander Hamilton, {who, along with 
Madison and Jay, was explaining and defending the Con- 
stitution in the papers called "The Federalist,") so far from; 
concealing or explaining away this feature of the proposed 
Government, avowed and defended it in the bold language 
that follows : 

*f But it issaul, tha!t the law? of the Union are to be * the tttpremilaw of 
the Imd.' What inferenca ca i bo drawn from this — or what would they • 
amount to, if they wece not supreme ? It is evident they would amcuat, 
t6 oothin;^. A LAW, by the very meaning of the term, includes supre*. 
maey : It ii a rule, to which those to whom it i3 prescribed^ tuo boQnd 

In the sanae connection he shows the confusion and anar- 
chy that would ensue if* the National Government "were 
v^t to bo invested with that supretae aftd paramotiRt 
authority over the States which the tJonstitutibii describes. 
And itii another qirticle, setting forth •J'the defects of thft 
present Constitiition ' (meaning the then existing Articles 
of Cdnfederation,*) the same 'writer says, 

The SBst most palpable defect of the cxistins; Confederation. i» the 
total want of a SanCtioj* tp its lAvn."~Fit4eral{st, Na, ZXT, page ilO. 

In pursuing the subject, the writer among other things, 
makes the following signijScant suggestion: 

*' Whotahpr^iit wAot ejfeef a ssspotibm, 4stabii$hidin MaastuAfistSt^ 
vcculd hoes -tipds th6 liberties of Mte Eampsbir* or Bhade Mandf Vott,' 
wsik}ttorNm /b. page il2. 

Sisa-e enough I And who could predict the effects of a 
despotispi in Virginia, upon the lil^rties of Fsnnsylvania 
and Ohio ? More than Hamilton apprehended, h$ii 

* li will be noticed here, that Hamilton eoisidcrs the Articles of Confeds. 
ration a Contlii^iisn , bQ( '<4it>^cti7a"b3«aseofiiitcoG^riBesQl3£i$»tjw;««t!t* 
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already been reaJized. But his suggestion furnishes a pei- 
tinent comment upon the constitutional power of Congress — 
a8 construed by " the spirit of the Constitution" — under 
the clause that " guaranties to every Slate in this Union, a 
republican form^f government.'* Coming as this hint did, 
from a known abolitionist, how happens it that the South 
took no alarm, if the South had then expected to perpetuate 
slavery ? Neither this hint, nor his exposition of the supie- 
macy of the Constitution and the laws of Coi^ress appear 
to have had any other eflect than he desired, viz : to make 
the Constitution popular with the people, and secure ita 
enthusiastic ratification. 

. Mr, Madison, one of the most prominent members of the 
Federal Convention, and himself a slaveholder, in a speech 
in the first Congress utider the new Constitution, May 13, 
l?89, referring to that contemplated abolition by Congress 
of the African slave-trade, a measure that was then antici<r 
pated to be identical, in effect, with the abolition of slavery 
itself, held the language that followt : 

*' I should venture to *ay it ia as much fo? the interests of Georgia and 
South Carolina, 08 of any State in the Union. Every addition tliey re. 
ceive to their number of slaves tends to ictaken them and renders them 
less capable of self defence. In case of hostilities with foreign nations, 
tMey will be the means of {nr{2{»^ attack instead of repelliog irvasioa. 
It is a NSCEssAity DUTY or tke 6BN£RA.L GOVlCttNMBNT to 
PROTECT every part the Empire againtt DANGER, as well ecJenml 
at internal. EVERY THING, therefore, which TENDS to Increate 
this danger, though it may b« a local affair, yet if it involves National 
Expense OR safety, it becomee a ennefrn to EVERY PART OF THE 
UNION, and in a proper tabjeet for the consideration of those charged viitk 
fA« GENERAL ADMINISTRATiON of theGOVERNMENT.»~C<»g. 
&t$. Vot.2. pag»3lO~ll. 

The powers of the Federal Government in general, and 
in particular reference to slavery^ according to " the spirit 
of the Constitution" as understood by Mrl Madison, may be 
^thered from this paragraph with sufficient distinctness. 
What a comment upon the miserable pretence that the North 
has no right to inietfere — that there ^as a " compact," a 
"coroprdmise," an " understanding"— nay, even a " guaran- 
ty,** (as some have it) byVhich the Federal Government is 
precluded from touching the pwscribed topic f Yet who 
cnn faii to see thai Mr. Madison's dooirine but a fair ex- 
position of the power of Congress toprovide for " the general 
defence?" The *• war power of Congress," as insisted on 
by John Quincy Adfams, to abolish skvfery in the States, is 
Evidently but an approximation to the hij^her doctrine of Mr. 
Madison, as bere'e:!:pres£«d. And the official statements of 
tlie late Secretary of the Navy, Mr. Upshur, which no one 
pretesds to eaU m question, may suffice to show that the 
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occasion for the prompt e^cercise of thi« constitutionfil power 
to abolish slavery has fully arrived. Even th^ item of "na* 
lional expense" Mr, Madison makes a sugicient cause for 
such action on the part of the General Government, even 
Tiyithout the danger of a pattial conquest and consequent dis- 
memberment of "the empire." And according to the best 
estimates, the " expence" of the necessary means of defence 
recommended by Mr. Upshur, could not fall short of two 
hundred millions of dollars, to begin with, to say nothing of 
the standing expense, afterwards, (of, say twenty millions 
' per annum,) to maintain such a Navy and keep it in repair. 
One of these things, then, the National Government must 
and will, as a matter of fact^ do :• — either incur this expense, 
or abandon '* the general defence" of the country, ©r " pro- 
vide for the common defence" by the only remaining means 
in its power, the exercise of its constitutional authority for 
the abolition of slavery in the Statef. 

Among Constitutional Jurists now on the stage, there is 
no one, perhaps, whose opinion would have more weight 
with those who would controvert our pbsitions, than that of 
Judge Story. His participancy in the late decision of the 
Supreme Court in the case of Prigg versus Pennsylvania, 
will relieve him from the suspicion of any undue tendency 
to constnie th? provisions of the Constitution in favor of abo- 
lition. Let us hear his exposition of the powers of the Gen- 
eral Government: 

"If there be any general principle which is inheretit intht vtry dilu- 
tion of Government, and essential to every step of (he progress to be made 
by that of the United StaieS; it \3, that every power yesteu in the Govern- 
ment^ is, in its nature sovereign, and Included by the form of the term, 
THE RIGHT TO EMPLOY ALL THE KEANS KEqtrisiTB, and forcibly appli- 
cable to the attainment of the end of such power, onlcasthey are except- 
ed in the ConstitutioBj or are immoral, or are contrary to the essential 
objects of political society.''* 

Assuming then, as Judge Story did, iu common with oth- 
ers, that certain powers relative to the return of fugitive 
slaves, were vested in the Ganeral Government, it is, easy 
to see how he drew the conclusion that the State Govern- 
ments could not, by any legislative prbvisions, interfere with 
the exercise of that power. Admitting his premises, the 
conclusion se^ms sufficietitly logical, so long as we bave« 
any remaining conceptions of a Gcnernment of the United 
States. Fresh evidence is here famished, by the bye, that 
standing on the commonly assumed premises of a constitu- 
tional " compact, compromise or guaranty" in favor of sla- 
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very, there is no such thing aTavoiding conclusions utterly 
subversive of personal security and general freedom. It is 
high lime, then, >to examine the premises ihemselves, and 
to know whether we live under a free government or a des- 
potism. , 

But we have made this citation, in this place, for the pur- 
pose of saying that the ample and sovereign powers vested 
in the Government of the United States— according to Judge 
Story, — powers in the legitimate exercise of which, (accord- 
ing to the late decision of the Supreme Court) the States 
can not interfere— are powers abundantly sufficient, in such 
an application, to secure the objects of the Preamble of the 
Coiisiitution, and its other manifold provisions in favor of 
"justice'-' — " liberty" — " general welfare" — " common de- 
fence," "republican form of government," &c., &c., and 
against " bills of attainder," laws impairing the obligation 
of contracts" — " titles of nobility," unreasonable seizures,^' 
smd deprivation of "liberty, without due process of law." — 
These are "powers vested in the Government" by the letter 
and the spirit of the Cor^titution, while the " powers" to es- 
tablish slavery, hunt fugitives, kidnap freemen, or authorize, 
others to do so, may be sought after, in the instrument, io 
vain. 

All the powers ill the Federal Go\ernmenl, therefore, that 
the national abolition of slavery (legislative or judicial) calls 
for or require?, is precisely the 5«otc power that Judge Story, 
(in common with Haoiilton, Madison and others) describe 
as belonging of rucessity, to the Government of th^t United 
States — powers that Judge Story and the other Judges of 
the Supreme Court h;«ve actually used in support of slavery. 
So far as the powers of the Fedral Government are concern- 
ed, the only difference between t)ie clearly expressed and 
faithfully administered doctrine of Judge Story, and the 
dpctrine contended for, in this chapter, is this: — viz. 1. 
Judge Story (in the case of Prigg vs. Pennsylvania) main- 
tains ^he supreme authority of National over State legi la- 
tion, in a case where the " power vested in the Government *' 
viz : to seize or authorize the seizure of persons claimed as 
fugitive slaves—is a "power" mt described nor specified in 
9he Constitution— -a power not to be made out by " strict 
construction" and grossly inconsistent with " the spirit" of 
the Constitution itself. 2. Judge Story wields this power 
of the Federal Gcvernment in favor of slavery and conse- 
qaently against libertv i — we would wield the same federal 
power in favor of libebty and consequently against slaveef. 
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Which application of ihat power will the American peopl« 
prefer 1 

We have already remarked that those most, tenderof Stale 
rights and jealous of National power have gone quite as far 
as others in the iise of lh« highest and even questionable 
federal powers,, We may now add that the highest stretch 
of fiederu! power has been made in support of slavery. The 
purchase of Louisiana and the late decision of the Supreme 
Court furnish instances in point. To scruple the use of the 
same powers in favor of the legitimate and highest objects 
of power, that nre comtnonly conceded and wielded in srib' 
version of those objects, is to bring the Government into ill 
odor and contempt. 

It is quite remarkable that ihe exceptions to the use of su- 
preme national power, laid down by Judee Story, are ex- 
ceptions that should have prevented him from giving hi.s 
sanction to the late decision of the Supreme Court. Aright, 
in the Government, to wield power for the enslavement of 
any human being, is a right that, in the nature of things, 
CDU never exist. Such a right the Constitution does not 
even pretend to confer, and consequently the exercise of such 
an assumed right is "excepted in the Constitiilion," and its 
exercise is most notoriously and superlatively " immoral" as 
well as " contrary to the essential objects of political society." 
But, on the other hand, the use of the supreme power of 
government to establish justice" and " secure the blessings 
of liberty" is epiphatically the use of it for the v6ry " ends 
of such power" as explicitly specified in the Constitution it- 
self. Of course the Constitution can make no ccception^^ 
to such use ! No " exception^' can be pointed out~rno shadow 
of a provision that the ordinary and well known powers of 
civil government to abolish slavery shall not be exercised 
by the Government of the United States.* And the highest 
dictates of " morp.lity"! are fulfilled by such an use of legis- 
lative and judicial power. And with'Ad such an use, "the 

• Another cons!<l«T»tion sufficient to show the ahsnrdlty of suppoe^ing that 
by any " rornpa'.t" or ''compromite" ilie Nntional Government was precluded 
from abolishing slnverT. No one Men questioned the legitimate power of civil 
poTernmcnt in peneral, to nbotish slavery, and the exercise of thnt power lo 
that end wa* the rising fashion ol the day, ir, this country. Yet in fonnlog a 
chril poTernmcnt with mprtmt pnwtrs, no restriction was even attennpied to , 
he made, upon the power of the Government in ihni direction. Of course, the 
lH)Wcr of the Gkn-crnment, in thiit pnrticuior^ i* the same wi;h that of other 
gOTprnnwnt*. Tht abtenet ef any tuch rtttricUan proves that no $ttck " com- 
7i«ci" or "eomf ro"*''*" was made. 

t Th": n'^der will please lo nolire this concession of Judpe Story (In acord- 
ance with the principles of Common I»aw) thnt the powers of civil government, 
though in their " nature sovereign" are restricted and limited by the principlea 
of" moriiliiy," and " the essential objects of political society." Whntb«c6roe« 
ihsvofibo law of 1793, and of the late decision of the Supreme Couct } 

8 



m 



AW Z.ICAV CONSTiTJTnOPiiJL LAW. 



EmNTlAL O'/iiCTSOP rOLITlCAL SOCfETV" Ctt« ?rff£JCr be <tt' 

tai.ncd, apf* '.he Government fails of fulfilling the appropri- 
ate funci 'jns of all civil governmenr, 

We^iaim, then, that the "spirit of the Constitution" is 
ihe ».itof liberty, the spirit of uncompromising hostility to 
dlav /.y. And wc claim that the "spirit of the Constitution" 
9." ply confers on the National Government the power to 
■ establish justice" — to "secure the blessings of liberty" — 
to •* provide for the common defence"— and consequently to 
abolish slavery^ 

SECTION IV. 
THE CONSTITUTION CONSTRUED. 

"ThB SflRIT OF THE CONSTITUTION," ON THE WOOL-SACK, 

To construe the Constitution or any portion or feature of 
it, is to fix, definitely, upon its true meaning, or some par- 
ticular portion or feature of it, and decide what application 
or bearing it has, upon some practical problem, particularly 
under consideration, at the time ; as, for instance, its bear- 
ing on slavery and the action of government, either for its 
support, or its overthro^v. 

The " spirit of the Constitution" furnishes the rule by 
which we are to construe its provisions and their application 
and bearing on slavery and its abolition, in the present dis- 
cussion. 

This *^ spirit of the Constitution" is nothing distinct from 
its general and predor/iinaiU character. 

Every rBan is known in the community in which he moves, 
and is designated as having this character or that, accord- 
ingly as such or such traits or qualities are found to predo- 
ihtTiate, in him. He is characterized by the qualities that 
are found to prevail in his movements, notwithstanding some 
particular incidents in his history may not seem well to 
harmonize or agree with that character. Just so, a Consli- 
tutidRa of government has its distinctive, its appropriate, its 
predominant character, although some incidental provisions 
may present apparent or even real anomalies, or mrty be so 
expressed as to appear ambiguous, or come into dispute and 
litigation. 

If a man should die leaving a last will and' testament, 
and some of its minuter provisions should seem anomnlous, 
obscure, ambiguous, or should come into litigation, iheCourt 
would try to ascertain, both by an examination of the instru- 
ment itself, and by the well attested character, pursuits, endis 
objects, partialities, antipathies, attachments, and consan- 
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guinity of th*? decensed, what the general character, fip?rit, 
end, aim.objec'.and scope, of the instrument was, and then, 
in the light of (hat ascertained spirit and character of the 
instrument, determine what disposition to make of tlie con- 
troverted point. If, for example, the preamble in the prin- 
<*ipal item in the will should have consisted in the recital of 
the near affinity, ancient friendship, mutual labors, and in*- 
valuable services of one certain Jonathan S?rnfh,wel\ known 
fo have been u near relative, a munificent patron, and a 
faithful partner in the business of the testator, declaring the 
said testator's intention, in this instrument, to give him his 
whole real estate — and if, in a subsequent part bf the in- 
strument, after a minute description of the testator's horr3, 
mansion and principal landed property, it should go on to 
devise and beq'ieath the whole to a certain person waose 
name was so clumsily or itnperfec.yy (perhaps fraudulently) 
written by the draftsman, as to have given rise to the contesi 
whether it were the aforesaid Jonathan Smith or one noto- 
rious felon John Smith, proved in Court to Have been a 
deadly enemy of the testator, who was always conspiring 
his ruin, who had often attempted to take his life, and whona 
the testator, at the very time of making his ^vill, was busily 
int'ent on bringing' to justice — what do you think, candid 
reader, the Court and jury would do with the very modeirt 
elaims of this Mr. John Smith to the mansion and estate of 
the testator? — Settle but that one "delicate question" an'A 
you have comprised in a nut-shell the very gist and pith of 
ihe grave constitutional question at issue, beff re this great 
nation, at this moment. 

The general character and spirit of the Constitution with 
its afilnities, its aims, and its plighted promises to liberty 
ha^e been abundantly proved. They stand out in bold re- 
lief, in the fore front of the document itself, and are cor- 
roborated by all the concurrent history of the times in which 
it was written. Not less well attested and notorious is the 
hostile character of the felon slavery, that would fiav« 
strangled " thu? spirit of the Constitution"— the spirit of sev- 
«nty-Fix, in the cradle ; and that was doomed to the gibbet 
with the same bi-eath that directed the draft of tlie Coneti* 
tiitionl Yet now it strides modestly into Court and claims 
the document as a deed of " guaranty" in its owti favor ! I* 
cbims the hearth-stone, the resources, the entire domain of 
ks hated rival, pretending to hare derived its title from that 
rival's own voluntary bequest, as its beloved and favoriw 
heii-! And " constitutional lawyers" are found, fee-hungry 
enoagh to pronoanee tho claim valid, or long eared enoiigli 
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to puzzle their spectacles over the " perplexing arid difficuli 
(Incstion!" 

One moment, and a bTief space, we must devote to details. 

Is it still doubted by any one, wht^iher the clause concern- 
ing ■ ' persons held to service and labor" may not possibly 
authorize *he seizure and return of fugitive slaves ? Do the 
toords of the instrument by any English Dictionary, admit 
of & possible construction to that import 1 Was the instru- 
ment clumsily, or artfully, or Hmbiguously diafied by the 
penmen? Is it doubtful whether Jonathan Sraiih or Joh7i 
Smith, whether liherly or slavery should have the benefit of 
the disputed provision ? Let "the spirit" — the gemral 
character of the Constitution turn' the senile. 

Suppression of " insurrection" — protection against " do- 
mestic violence." What construction shall be put upon these 
disputed terms in the national " will and testament?" Is it 
" insurrection" to refuse to labor without wages ? " Insur- 
rection" to rebel against slavery ? Or are the insurgents 
those who violate that /i^erZy which the Constitution ensures? 
Is it domestic violence" to run away from women-whippers 
and babe-stealers ? Or even to wrench the manacle and 
thumb-scre\V out of their hands ? Or, on the other hand, is 
"domestic violence" to be defined by the usages of slavery 
itself— the well-known practices of slaveholders? Who 
ishall stand for the lawful heir, the presumptive devisee, the 
legitimate child of the " spirit of the Constitution" — the 
•* spirit of seventy-six" — so far as this item of berjuest is 
concerned ? Shall libebty 6x shall slavery inherit under 
the "will?" The litigants are boih in Court. The jury 
will please to look at ihem, and decide. There stands the 
" peculiar" claimant wiui its driver's lash in its hands — hia 
scales, for selling children by the pound, just before him — 
his blood-hounds, for hunting down honest husbands in search 
of their kidnappied and ravished wives, just behind him. 
This is one o( the claimants under the bequest ! The other 
13 plain Jonathan himself, with his free labor scythe on bis 
arm, a liberty Vote in his pocket, and the cap of liberty on 
his head. Which moat resembles the testator, claimed as a 
father ? Which looks most like " the spirit of the Constitu- 
tion'' and of seventy-six 1 Gentlemen of the jury ! As de- 
scendants of the Pilgrim FaUhers, what say yru ? What 
?ay you, fromBunker Hill and from Plymouth Eock — from 
llonmouth and from Saratoga — which is the laivfvl heirf 
M the ballot box you will render your v^riini ! 

Glance we now at the constitutional provisions claimed 
Smt Uberty—for the ccnsequeot ejectment and banishment* 



CHAT. in.-^8Piai'r of the conststdtion. 



117 



as an usurper, of the slave power that has crept intoiho 
mansion house of the tesiator, and driven his children, in 
cbfBe gang, on to the plantation, as slaves. There is the 
item of tHe " will" thai puts the commerce of the Nation, 
foreign and domestic, into the hands, and under the juris- 
eviction «:f Congress, the representatives of the People, and 
freemen. Next comes the item that " guaranties to every 
Stave in this Union, » republican form of government." 
Then come, in succession, the items that inhibit " bills- of 
attainder," " laws impairing the obligation of contracts" — 
conferring "titles of nobility" — "making war" upon our 
citizens, or "keeping troops" in time of peace, along with 
the items that secure a jury trial, and the benefits of the 
writ of habeas corpus. At last comes the codicil of " amende 
ments" to the "will," securing freedom of speech, of peace- 
ably assembling, and of the press— security against "un- 
reasonable seizures'* — deprivation of "liberty without due 
process of law" — "excessive bail— cruel and unusual pun- 
ishments" and providing " jury trial" . where the value of 
twenty dollars is at hazard. Taking up these items, either 
in the gross or in detail — do they amount to a constitution- 
al veto upon slavery, or do they not? — We claim to hr;ve 
proved, by the rules, and before the Court of **sirkt con- 
struciion" that they do. Is it in the " spirit of the Con- 
alitution," and of seventy-six to reverse the judgment there 
obtained? li not, then that judgment of the, lower Court 
mast stand, as the ultimate decision of the law. 

But, suppose, for the argument's sake, that the piv)of be- 
fore the Court of strict construction had been less coi?cliisive 
— that judgment had been suspended — nay, even thaJ; it had 
been rendered by that Court, iz^a/m? the claims of freedom, 
and that, on her appeal, instead of thai of slavery, the cause 
were now in litigation here. What says the " spirit of th.^ 
Constitution" and of seventy-six, to an; Jsgae like this ? 

What can it say but, as its noble name and high office 
dictates, ESALT the living " 5pmf" of the Jujiy^xuineiiti the 
" will,*' the Constitution, above mere 4ead /ef^cr, the words,- 
the syllables, the alphabetical characters it employs ? 

Be it so, that the " word-catcher.i who lite on syllaUe^y 
can read ito abolition of slavery in the " guaranty of e 
publican form of got^ernment," the exemption from " unre^ir 
sonabie seizures" — the secssrity of liberty except " by due 
process of law"— nor yet in the prohibition of a caste of no- 
bles— of " bills of attainder" — of ". lawP impairing the oblir 
gation of contracts" — while> at t|)9 ti^R? (strange to 
tell^ they can find read ". fagitiv© nlffe^'* in jfer«e^ 




toi'service and labor," " from whom service and labor may 
fee due'^-^can find " insurrection" in the: refusal to work 
Wiithout wsges, and " domestic violencia" in the ntlempt to 
escctpefrora domestic violence ! Be it so, that, on the argu- 
ment of dry technicaliiiea v;e were wholly at fault, and thaS 
oujc opponsriis held the undisputed field astheir«ow;n. What 
thml If there be any signifiiancy in an appeal to "the, 
i^inl" of the Constitution, we may eay of such, as the poeli 
has said— 

CoQimas anil points they set exactly right. 
And Uwere a sin to rob them of their mite I" 

A«id common sense may determine whether fAs spirit^' 
that solicitously guards against minor oppressions in minute 
dc'tails could tolerate the sum and the climax of ail oppres* 
sions in the gross, and reduced to the most perfect system 
of which history furnishes any specimen, or of which tho 
human mind cian conceive. 

' What if it toere so, that the letter oC the Constitution could 
Qot rightfully be claimed as a guaranty of such a specific 
form bf *' republican government," as excludes slavery~ 
does not the living '^^ spirit of the Constitution" and of this 
provision afibrd such a guaranty ? To whnt purpose, or for 
what object, should the form of a represeniative government 
be prteserved, iCthe people, (instead of select, a favorite 
caste of them) are not to be represented ; near republican 
principles honored, ndr republican liberty and individual se- 
curity preserved t Is "the spjVzVof the Constitution" to be 
satisfied with the mere outward shell, ^vithout the A'ital es- 
sence of a republic? 

What if it could be doubted c that the prohibition 

of "bills of attainder," and of ]; impairing the oblige- 
tion of contracts," were provisions distinctly and directly 
prohibitory of slavery — is it noC nevertheless manifest that 
"T3BE spiRtx" lhat must. :aeeds guard agairisi ordinary bills 
of attainder aiid again-: .7?;;:" ^'^.w? ' finiring the obliga» 
ti&n of contracts" as r;r j li\ • '-^k ■ the code that 

vitiates the- contracts ::f ^£ic - /. ''\o::.o\ one half 

tha States, is a '-'z^'vxr^ .:^3^"'-e:: oonsen'c 5o ^h8 in- 

comparably TKore^:; rv'-s ; 3;ri2?anf attainde? of sla"> 

-rert—the still ^li.: rihilation of contracts 

-.^i'a--^'.'d up in " ■ : ;oiio . • 

, at 5? it 'n..; -liG /•:.; ibition of titles of nobility 

Were not, (n pro„ :,on of the siaveholding 

casie., xYiQ m.':. : . .'naga : ^Qvfdom of their vassalis'? 

so dcii; - - the ' " i?!iiit" thai prohibits the- 



former, mast-bi still more irrecoux^iiably hostile ito iho (lat- 
ter? 

What if it were no that the provisions; against UDjreaaoQ- 
able seizures" and against the.)3epriyation of *' liberty with*, 
out jdue process of law.*' were proVisioqs whioh fechnice^^p 
considered, could> not be directly chimed for the ^n^l^v;^ ; 
- -it would nevertheless be true that the living Vi^pjV^" and 
vital essence of such provisions demand and authorize ilhii 
5nstant abolition of slavery, . 

What if it were so that the benefits of juiy trial, aod 
the habeas corpus were not particularly securedor provid^., 
for the especial use of the fugitive slave -can the living 
■'«p«>t7" of such provisions be satisfied— cani Ji bepresen)^ 
»in the presence of the Act of Congress of 1793, and;the 
decision of the Supreme Court in the c^e of . Prigg yersu* 
Pennsylvania? Let passing history answer. 

Most rnanifestly, if there beany significancy in an appeal 
to.** the spirit of the Constitution*^ for the . purpqs^ of; 
mundi/ig provisions like thefe, the exposition oaust;be;in 
laTF^r of liberty ^nd against slavery. . r : 

And just at this, point, before passing' tOjanother topic^nr^ 
must pause to ^ztend somewhat, an observatioi^' ;already 
thrown out in a note, in which it was remarked that thes al^ 
sence of any restrictiorf upon t^e Federal Government, of 
the ordinary, the universal power of all civil governments 
to abolish the slavery existing within their ^.territorial limits, 
was proof positive that no such "compromise" or "guaran- 
ty" in favor of slavery had Seen made^ We now add that 
this circumstance furnishes proof that the Federal ,Gi>vern- 
ment DOES possess power to abolish slavery, and is imnd . 
?o EXERCISE that power. ^ 

Admiitiiig, as all candid men must do, in review of the 
examincition that has now been had, that there is nothing m 
the Fedsral Constitution establishing our National Govem- 
itient that restricts ct prohibits that Government ffom the 
abolition of slavery, it follows— ;/?rs?, that the common pb'w- 
erc of cU civil governments to " execute justice between a 
roan and his neighbor," and consequently toiboiish slavery, 
pertain to the Government of the United States j and eunat^ 
quently, seccndy thai the same obligations rest on tho Fed- 
eral Government t& iabolish slavesry, «hat rest on every oShe^ 
governmenti on- earth) in whose territorial limits slavery h 
piractrced. :\'V 

Thost who remind nr the Federri! Govemlnenf is s 
li^iteid-^pvernment, a^ l sieif^fore caa po* abolish slave!^^ 
always refer t®, of .c^-.,'.r rv, the Federal ^onstitntiosOf 1^ 



■:.he Wimlnilo^t-:! v/liich iacy >■ ' .'.l Unt thin {^edernt Con- 
ion i^rntaitjs :iO li:}'!lat.h:' ; o\' the power of the Federal 
(luiernsnent in tiv ii>iuter slavery. That government, 
i''.::'yt?fore, retains ail ihe powoi- over slavery thnt any other 
ci governments hoUl, anii is char<Te<J with all the respon- 
iii^niiies, in respect lo ii, v/iih which all other civii goverh- 
msiJts mx: charged. And coiiyt;qaenf]y, even in the absence 
'?f juch - provisions a.? these we have consideret* — 
(Jhe fiiiaianty of a. republican form of governnient, the ex- 
emptftm from unreasonaWe seizures, mviolabifity of liberty 
etceptby due process of law. the prohibition to the States 
of bills of attainder, nulliffcntion of contracts, titles of no- 
bility, Ice. &c.,) it would- still be true thiit the Fe<feral Goir- 
(jrnjnent ia amply competent to abolish slavory ; whether the 
Gonsjitution be cotwtrued by "strict construction" or by 
" the spirit" of the instrument itself.* 

A!l this would be true, even upon the supposition that 
.sny artificial conrpacts' or written parchments, could possibly 
c&^i\mct a civil government ihat shoold be a civil govern-* 
ment, and yet mt be vested with the power of securing in- 
alienable human rights: a proposition we sha'I not stop to 
discuss in this place, thotfgh it may reqarre attention efse-^^ 
whets. ' 

SECTION V. 

SriBctAi. Pleadings : — ^THEin talzkcy. 

And what has the claimant of coi^litutional slavery to 
say rapye, in support of the claim ? Or what reason can be 
given| why sentence of death should not be passed upon 
slavery itself? 

Are we to have a repetition of the cant phrases hitherto 

Jd use? " ThS COMPACT," " THS GT7ARANTY," "THE COM- 

PB0MI8BS OF TGB CotJSTiTtTTiOiS ?" Notable words these, 
once— ^>at what do they avail now 1 What has become of 
them » 



* To thU tJ«w it may be objected, tiat br Article 10, of the Amendments^ 
ttMS ccfBiVarr rule i< established, tiz : that mstead df the CFencral Government 
boMinf all tbe powers not prohibited; it holds oaae not speeiSeallj gjaated. 
Ti» this it.is sufficient !o reply, that "the powers delegated to the United 
8t&t£s^ bf Che Cohstitalicn, oe iscldde the po^rs ofs " aortAmttmi,*' (not a 
racreoenfuderacy.X of the United States." [See Art. 1., See. 9, Clause 17.} 
A.hi t2w " JegislntiVe," *'jadicial,"'aad "esecative'7 powers of !hat "gorera- 
nwnt^' arc partleolMlr encunerated, ftod tbc lans of Uie Unhe^ Slates are de- 
ciarM lo be '* ike nprtme law of tht land." These delegations of power coia- 
prisB a fall description of the essential powers of a " civil getiemment" and 
rbe V «i^Ut'(ftmoii «/. jwHc^ is declared to b« the «iu2 of the whole. Tne j;en> 
n*a( poeert thfas delegatea to the tJnited States, {aside from rpedfie provisiona} 
af«;s<>S«ieHt'f«*X]»aboj|tt!o4aof slaver)) asless it can be stiawn (which it ctin 
aw'j thjH .such a pgrfi^utm «fercise of power is prohibilfsd ia the CoBStlta- 
U0^' ' •■ ■ ■ 



miVk\ liU — SPKRIT OP XHS COHSTITO'riOM. J21 

Does du; Constitntion of 1787 1) contain the '"compact I*' 
If mt, whi?re ^hall ^vc look for it ; Where is the document, 
or the record, that we niay 1 1 ;U'n our eyes upon it ? In 
what hiw library shall we inquire for it? What is the 
name of the book and of the publisher that can put us in 
the possession of it ? In what public archives are they de- 
posited, and who are lh6y that have ever gained access to 
them? 

National "compacts," " compromises," and " guaranties" 
are wont, in this age of printing presses and of official de- 
positories and records, to have some tangible shape and 
form — some home and abiding p!a ; where they. may be 
examined and referred to, at pleasure. Not only the learn- 
ed civilian but the humble citizen is woiit to possess copies 
of ihom. They are four J on the rural mantle-piece, and 
on the boo!v- .h If of the artisan. They are among the read- 
ing books V .choot boy, and become familiar as house- 
hold words. Such are our Declaration of ' Independence, 
Articles of Gonfeileration, and Constitution of the United 
States. 

Without a question, the Constitution, the Ailicles of Con- 
federation, and the Declaration of Independence, are the 
national* "compacts" of these United States. If there ar« 
any others to be produced, where or what are they, or in 
whose hands are they to be found ? . 
' We are sometimes told that if there bad not been some 
" compromise" made in respect to slavery the southern States 
would not have come into the Union. It would seem a suf- 
ficient answer to say that the southern States did come into 
the Union, and that in the written compact the pretended 
"compromise" is no where to be found. If the southern 
States were so tenacious and jeafous, is it credible that they 
would consent to leave the" compromise" oai of the writing? 
Did they trust to some " iiriplied faith" and " tacit under- 
8talT3ing" that was entered int'», at the time, without being 
e&mmitted to paper? By whom vfa.s that "implied faith" 
piedg'ed ? With whom was that understanding held ? With 
parti ;u!»r members of that secret Convention in which the 
Constitution wais drafted? Who then were i he parties to 
the " compact" to the " implied faith," the " tacit tinder- 
standing ?" " PTe, ^h^ People of ike United States," knew 
sothiog of thie matter, any farther than appeared its the 
written document itself, that Was submitted to th<e pseoplSj 
for adoption. !f the People of the southern States (who, 
by the bye, could have known no more of these secret nn- 
derltandings than the People of the North did,) adopted 



rhie Constitution, trusting in this " implied faiih" arid "leerit 
understand in|r" with individuals of the Convention, nbea 
they !ru£ted in thoae individsuals, whoever they were,: and 
roust look to them, and not to. the People of the United 
States. 

It would be just as easy to say (and more easy to prove), 
thai tlie People of the North would not have come into ih9 
Union with any known compromise or guaranty of siavery^^ 
as in is to say that the People of the South would not have 
come into the Union without if. 

If it be said that two or three of the slave States— the 
Garolinas and Georgia — were backward to come into the 
Union because Congress was clothed iviih pow'-r to abolish 
that foreign slave-trade, the abolitiors of which waa then 
thought to be equivalent to the abolition of slavery— the fact 
that they nevertheless did come into the Union, shows that 
they did it with their eyes open, aid after full time to delib* 
eratfi and consider. And we might offset thrse hesitancieis 
of the far South with the fact that Rhode Uland accompanied 
her raiifiration of the Constitution with the proposed Amend- 
ment that the siave<tradc should be speedily obolished, atid 
that her raiihcation was expressly made "^itj con/idmu that 
the Amendment" would " speedily become a part of the 
Constitution." 

And, so far as the States, or the Peoiphoi the States are 
concerned, who could havebeen the parlies to the "compact** 
and " the compromise" about slavery ? All the States wese 
sluveholding States, then, but no?teof them expecled to con- 
tinue so. But for the unexpected culture- of cotton, and the 
invention of Whitney's cotton gin, it is commonly thought 
that slavery would l^ve run out, in ihe course of that gene- 
ration, or at any rate, could nqt hvive long survived the abo- 
lition of the slave-trade. 

So far from its being true that the southern States would 
not have ratified the Cons'.itution if they had thought ihe 
Congress would have abolished slavery, they did ratify the 
Constitution believing that the anticipated abolition of tbo 
slave* trade by (jongres^^would be (a? it was intendi:d to be) 
, the virtual aboli ian of slavery ,ihrotighd«t ;lh« States. TfaiS' 
assertion i» not dcstiittte I of proof. * 

The Federal ConveBti()Bwas held>ink l7S7j Bnd jn the same 
y<e|E(r, Judge Wilson^ one of theitnembeiis of that Con vention^f 
declared in the Penofijllvftnia-Conventiunfforjts ratification, 
that the Constitution laid,. a foundation for "banishing sla- 
VBBT OiBT OF tttE coiTNTaY.". And ha added) " in the lapsa 
. Of a fejv y«af8, md CONGRESS »i7Z havt -gmtr to siXfiR- 
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MINATB SLA.VERT WITHIW OUR BORDERS." By ihis public de&- 

laralion, Judge Wilson oblaincd the assent of the PennsyK 
vanm Quakers to the Constiti':ion. No man cojitradiae^l 
^ his statements, yet the southern raiificatiom^ which caEtjiei 
indeed afterwards, aod tardily, wkkb not withheld rmAt 

ACCOUNT. 

In Virginia the matter was well understood. Gov. Rati- 
dolph said : — 

" They insist that the abolUion (f slevtrn xcUl rmdi/rcmi tkit CimsUtit- 
tion. I hope that there is no one here, who wiil ad»'ance an objectiou 
dishonorable to Virginia. J hope that at the moment they are ftecoring 
tho rifhts of their citizens, an objection will not biB niarteil, that thostm- 
fortunate men now held in. bondaf;e, BY THE Oi»ERATlUN OF TUB 
GENERAL GOVERNaiENT, may be made FREE." 

This was said in the Vir(»inia Convention for adopting 
the Federal Constitution. Whether there tuere any in that 
Convention, who dishonored Virginia by objecting to the 
acknowledged power of the Federal GovernmeDt over sla- 
very, we are not informed. If iher» were, their views did 
not prevail. The Constitution was adopted. Sintiilur state- 
ments are said to have been made in the Conventions of 
other Slates. 

And what if it 5?erc so, that in the secret Convention that 
drafted the Constitution, thero were men who wished to 
sliape the instrument in such an ambiguous manner as la 
favor slavery, without saying so, in'direct and honest termsf 
And what if it could be proved that this were so, and tba^ 
they succeeded in their designs, so far as th^ drafting of the 
instrument is concerned? Would the "PEOPLE OF 
THE UNITED STATES," who knew nothing of the 
fraudi>Ient procedure, be bound by the wicked inlcntiom of 
the framer?, or cf a portion of thera, instead of the natural 
import of the language.they employed ? Would '* strict co)i- 
structiorC^ say so? Oris the "spirit of the Constitution*' to 
be accounted identical with the dishonest spirit of such men, 
who, after all, did uot dare/o express, in the document, their 
nefarious desigra? Are we to be bound by their secret and 
unrighteous purposes, rather than by the righteous tooths 
they were oblige I to employ, in order to make tlieir docu- 
ment acceptable to the People ?* 

We do not say nor e yen intimate that such were the facts: 
but we do say that if the oft repeated story of an "und^r- 
tt anding^\ya favor of slavery, among the membew of tlw 
FederaVConVjention, .founded in truth; and if, is far- 
, , ^, ^ . 

. * Sec A<ld|-esi to the Liberty Party in the United Slates, by Altan Stkvmt,' 
B^q., Ctiairmau of the Natiofi.il Likerty Gomtnittfce ~L«f(r(y Prut, Jinif 4, 
VSU, ■ , ' ■ 
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ther nlleged, the disputed provision of the Constitution con- 
cerning " persons hdd to service avd lahor,''^ was the result of 
that secret ^' nndersfanding,^^ and if the very remarkable 
phraseology there employed, (carefully excludiiig the word 
slave, and bv no means describing the condition of a slave,) 
Vvas intended nevertheless, Ly the writers to apply to fugi- 
tive slaves, then the annals of political chicanery furnish 
nothing more reprehensible and deserving the indignation 
of mankind. Let those see to it, who would make such 
representations oflhe facts. If there are any who impeach 
the characters of the framersof the Constitution, before the 
world, they arc the persons. , 

For, according to their statements, wnat were the facts? 
And ^vhat was their conduct? 

With the policy of holding the Convention in secret, we 
have nothing to say. We only allude to the fact that it teas 
so held. The history of the " Secret Proceedings and De- 
bales of the Federal Convention,'* furnished us by two of 
the members, Messrs. Yates and Lansing, of the State of 
New-York, telfs iis the story, os does likewise the comnnu- 
nication of Luther Martin, of Maryland, (another member,) 
to the Legislature of his own State, which appears in the 
tame volume. " The doors** says Mr. Martin, "were to bt 
i^ut, and the whole proceedings were to be kept secret, and so 
far did this rule extend, that we were thereby prevented 
ffom corresponding with genllemen in the different States, 
upon the subjects under our discussion." 

This was in "il7S7. The Constitution was adoped by the 
Slates during that year and the year following, and went 
into operalion'in 1789. Not until thirty-two years after- 
■ioards — not nntil the year 1821, do Messrs. Yates and Lan- 
sing lift the veil ofsecresy from the "proceedings and ds' 
bates of the Convention," revealing, by the bye, in addi- 
tion to the strong and ftpparently unanswered anti-slavery 
speech of Luther Martin of Maryland, very little that 
tVows light oil the riews held in the Convention on that 
siihject. Many years afterwards come the celebrated.posthu- 
mbus papers of Mr. Madison. And are we now to be told, 
that the ^'spirit of the Constitution^ is to be ascertained 
only by the secret, and fo? the most part, yet unrevealed 
sajrings and doings of the Convention of i7S7— that the 
CpBslitatiow must bfc construed to mean what Messrs. So^ 
atid-So ar<t rumored to have said in that secret Convention — 
that the "compromises'* and "guaranties" of th« " compact" 
4re to be looked after, in the secret and unknown doings of 
ihat Convention— NOT in the document they dlaborat#d| 



CHAP. 111. — SPiaiV Oy THE CONSTlTOTIOJf. 1S6 

nor yet in the ACTS and INTENTIONS of the People 
who took the instrument at its word, and adopted it, for wh&i 
its words made it ? 

But fiince the posthumous papers of Mr. Mad'nsou have 
been claimed to be in favor of lbs peculiar institution, the 
guaranty, and the compromise, let us look at a specimen or 
two, and see how they read : 

"Mr. Gtii ry thought we had nothing to do with th;i cond-jcf of the States 
*s to slaves, but ought to be careful not to give any sanction to U."~ 
SSadison papers, Vol. HI. page 13f)4, 

"Mr. Mailison thought it wronj to inlroc'iice in the Constitution the 
iitea that there could be property in man."— 16. Vol. III. pages 1429, and 
1430, 

"Article 1, Section 2.^ On motion of Mr. Randolph, the word 'nrvitttde' 
was struck out, and ' sercice* iinan'wnously inserted— the former being 
thou.?ht to express the coudition of saves, aud the latter the obligation 
of free persons." — lb. Vol. III. page 1569. 

We have the testimony of Mr. Madison, then, to the fact, 
that Mr. Randolph and the entire Convention, without a 
dissenting voice, cietehnined to frame Article 1, Section 2, 
in such a manner that it SHOULD NOT be understood Iq 
** express the condition of slaves," but SHOULD be under- 
stood to "e;tpress-<he obligation of FfiE^: PERSONS I" 

The framers of the Constitution either intended a "com- 
promi.ie"or "guaranty" in favor of slavery, or they did ndt — 
they either intended to secure the return of fugitive slaves^ 
or ihey did not. 

{f they did, ihen they deliberately intended and artfully 
labored to DO THE THING without TELLING THE 
PEOPLE that they had done it — without revealing the fact, 
by the toords they employed ! Thd words slave and slavery 
were, in that case, carefully avoided, and the description 
could not have been commonly understood as applicable to 
the slave. Icwas not, in /act, applicable to the slave — and 
even allowing the fraud were intetided, the e:;treme ciare to 
avoid the detection of the intention prevented the thi:.g in- 
tended from being done ! But suppose they had succeeded 
in a covert yet correct description of the condition of the 
slave — would the PEi >PLE be bound by the intentions of 
the persons thev employed to draft the instrument, or by 
THEIR OWN? 

To put the strongest possible case and give the slave 
power the benefit of the worst possible supposition that can 
he made, we will suppose that the pesple themehe$, or a 
majority of them, in looking upon, and adopting the Con- 
stitution as a whole, deliberately intended the absurdity and 
impossibility of securing their own liberties. and yet putting 
their heeU on the iiecks of their enslaved brothers! A 
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more diabolicahact coal'd rot well be described, to be sure, 
but s'lppose- it were even so, what then? It still remains 
true that they intended to secure tkeir own liberties, and that 
in ordef to do so, ihey intended to put such words and 
phrases into the instrument as would answer that puTpose. 
it seems too, from an examination of (Ve instrument thai 
they had some correct notion of the proper Ian juaj^e Jo be 
aaed. Weli — they made use of that language^ — but with a 
latent '^understanding*'' that the benefits of it should apply 
only to the '* free white" inhabitants, and not to the enslaved! 
But <^ai distinction they were either afraid or ashamed to 
write down. The consequence is, the document itself does 
secure the rights of the whole population, whenever it is 
properly applied. Tfie question arises whether the " spirit^* 
(along with the letter) of the document is the same as the 
"spirit" of those who adopted it ? And whether the preunt 
generation may not and skotUd not use the document accord* 
ing to if self, and not according to ihevi? Had they used 
the Bible itself (as they might effe:tually have used much 
of it) for the same purpose— would the " spirit" of the 
.Bt^^eand i/'ictr spirit be one and the same' thing ? 

Suppose six brothers should have an '■^understanding*' 
with each other, and in writing an instrument for the 
government of the whole family of twelve brothers, should 
write it so that the instrument would appear very fair in the 
eyes of all who should look upon it, and that by a fair cftn* 
etrnction, it would secure the equal rights of the whole. 
Yet, by their ^^understanding'* of the matter, some circum- 
locutions and ambiguities introduced for that object, into the 
paper, are intended to be used to deprive the other six of 
their rights. The question is whether an honest judge and 
jury may not use the document nlself, fairly construed to 
secure for the whole family their rights, or whether they 
rauet needs be governed, in their decision, by the frauduleni 
intentions of the six, and so help carry them out, in their 
verdict and judgment ! 

'Twere needless to trace out and expose, in detail, all 
the puerilities that have been uttered against the abolition 
of slavery, by Congress, in the Di:strict of Columbia. The 
only pertinent question is, by what right, authority or war- 
rant, (ingress has enacted slavery, there. 

What absurdity cftn exceed that of saying that the wishes' 
or tlie.laws of Virginia and Maryhnd must govern the le- 
gislation of Congress for the District? That there was an 
'*implied faith" to that effect in the cession of the ten miles 
square 3 The acts of cession tell their own story. And so 
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does thefilause of the Conslilution authorizing the accept- 
ance by Congress. With any such reservation, Congr<;ss 
had no constitutional authority to accept it, nor couid its 
possession have answered the well known objects of the 
Constitution in providing^ for such a District. It had been 
found that Congress could not act independently while sit- 
ting in a location controlled by State policy, and State au- 
thority. Virginia and Maryland knew ail this, and they 
understood and ratified the Constitution, before the cession 
Was made. And to say that Congress must not abolish 
slavery in the District, without a vote from the inhabitants, 
is to establish a priuciple which would wholly abrogate the 
legislative authority 5f Congress over theDistrict, and leavo 
it in 0 state of anarchy, without any civil government, at 
all ! The power of Congress to abolish slavery in the Dis- 
trict, has iiever, until within a few years, been denied, and 
has been conceded by the most eminent statesmen of the 
South — by those now loudest against the exercise of the 



CHAPTER IV. 

. OF THE LEGALITY OF SLAVERY, BY THE CON- 
STITUTIONS OF THE SLAVE STATES. 

state of the Qacstion— Abolition of Slav«7 MswsachuMstts— Slavery 
Unconstitutional in Delaware — Is Slavery Constitutional in Mary^'and.? — 
Other gtates— Novth Carolina, South Carolina, Louisiana, Kentucky, 
Tfersnessee, Mississippi— Conclusion. 

If slavery be inconsistent with the Constitution of the 
« United States, it is natural to inquire whether it be consist- 
ent with the Constitutions of the States wherein it exisiSi 

And this question resolves itself into another, namelyj 
whether the spirit and letter of those Constitutions agree, 
in the main, with the Constitution of the United States, or 
in other words, whether thev embody " a republican form 
of government" which *' the tJnited States" have guaranlied 
**lo every State in this Union" — whether, like the States 
formed out of the North Western Territory, they are " re- 
publican States" and can " have no slavery ?" 

To answer this question in the affirmative, is to say that 
slavery in these States is illegal, becaase contrary to the 
State CoDslitmions. To answer it in the negative, is tosajf 
that Congress is bound to interfere, under the fourth section 
of the fourth article of the Federal Constitution, and provide 
for them republican form3 or constitutions of government. 
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Abolition of Slavfsy in Massacho8btt«. 

In one of the States where slaves were formerly held, a 
judicial decision, without any statute enacted by the legisJa- 
ture, declared that slavery was illegal. 

" In MaMachasctls, it was judicially tlcclarctl, «oon after the Revolu- 
tion, that slavery was virtually abolished by the Constitution, and that 
the issue of a female slavCf though bom prior to the Constitution, wa» 
born frcC'—JEenl'tf Commentary, page 2iii, 

In giving the opinion of the Court in the case of the Com- 
monweahh versus Thomas Aves, in 1833, Chief Justice 
Shaw said : — 

" How, or by what act, particularly, slavery was abolished in Massa- 
chusetts, whether cy the adoption of the opinion in Sonierscfs case, nH a 
declaration and modification of the Commim Law, or by the Declaration 
(if JudepindeRCCyOv by the CoaatittUion of 17S0,* it is not now very easy to 
ileterm ne, and it is rather a matter of curiosity than utility, it being 
^reed oh all hands, that if not abolished before) it was so, by the Uecla- 
ration of rights. • • • • 

Without pursuing this inquiry farther, it is sufficient for the purpose* 
of the case before us, thjxt by the Constitution adopted in 1780, slavery 
was abolished in Massachusetts, upon ihe ground that it is contr.try to 
natural right and the plain principles of justice. The terms of <hi* tint 
article of the declaration of rights are plain and explicit. 'All men are 
born free ami equal, and hare certain natura', e*seiUial, and unalienable 
rights, which .ire the right of enjoying and defendinj? their lives and 
liberties, that of acquiring, possessing, anil proieciing i)ro|)*rly." It 
wouUl be difficult to select words more precisely adapted to the abolition 
of Blavery."— Picfeertag"* Reports, page 209-10. 

Slaveky IJNCoNsriTUTiortAL IN DklawAbe. 

Is Massachusetts, the only Stale in the Union I hat has a 
"jbill of rights," and a "Constitution" that recognizes the 
great central truth of repiiblicanism that " all men are born 
free and equal ?" 

What say " our brethren of the South ?" Do they come * 
in for no share of the great national birthright of freedom? 
Let us take a peep into their Constittttions, and sec. 

The Preamble of the Constitution of Delaware, we have 
quoted, in another connection. Very manifestly there can 
be no constitutional slavery in Delaware, and nothing ia 
wanting but a judicial decision, like that of Massachuseit."!, 
to r»bolish slavery in that State. " AH men'* are declared 
by the organic law of Delaware, to have, by nature, the 
j-ighfs of worshipping and serving theirCfeatoraccordingr to 
the dictates of ineir consciences, of enjoying and defending 
life dnd liberty, of licquiring and protecting reputation and 
property." No statute could be enacted more authoritative 
or explicit than this. The Constitution of Delaware provides 



* That ill the CoDMiluiiou of tbe Swie. 
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for freedom of speech and of the press and religious free- 
dom. It says : — - 

"The PEOPLK shall be secarc in their persons, houses, papers, acd 
possessions, from unreasonable searches and seizures. 

No attainder shall wovk corruption of b ood, nor, except during the 
life of the offender, forfeiture of estate.'* 

Ill the entire document we meet with no discrimination 
on account of color, and no mention of slavery or slaves. 

If slavery be not illegal in Delaware where is it illegal ? 
This Constituliou was adopted in 1792, and (we believe) 
after the judicial abolition of slavery in Massachusetts^ so 
that the legal effect of such Constitutions- could not have 
been unknown or forgotten. - 

Is Slaveey Constitutional in Maryland ? 

"We, the delegtitesof Maryland." &''.,&c,, declare, " That eflgoreni- 
fltmt of right originates from THE PEOPLE, is founded incompact 
on\y, vaAinttUuttd solely for iha GOOD OV THE WHOLE." 

"That the INHABITANTS of Mar>land are entitled to the COM- 
MON L AW OF ENGLAND.'' 

['Entitled to emancipation from slavery' could scarcely 
have been more explicit.] 

And again, the phrase " the inhabitants of Maryland" is 
repeated^ Further, it is declared — 

" That the right, in the PEOPLE, to participate in tlie legislatnra, is 
the best security of liberty and the foItn Cation of all f&e£ govebn- 
MSNt."* 

" That EV^RT MAN has a right to petition the legislature, for the re- 
dress of grievances, in a peaceable and orderly manner." 

That paupers ought not to be assessed for the support of government, 
bat every cthtr person in the State ought to contribute his proportion of 
public taxes," &c. 

" That monopolies are odious, contrary to the spirit of a free goptm- 
buent, AndmightnottobesuftfeaJ' 

" That no title of nobility, or uereditary eonobs ought to be grant«Nl 
in this State." 

[No exception is here made for the "hereditary honors" 
of white persons or of slaveholders.] 

The above are found in the Declaration, of Rights, in Ihe 
Constitution which was framed in August, 1776. 

Other States. 

North CAaotmA.— Declaration of Rights."—'* That ^dl political 
power ia vested i», and derived from the people oKlt." " That no maiH 
or set «f men are entitled to exclusive or separate emoluments or privt- 
iegei from th* <iotnmunity, but in consideration qf public services*"— 
" That the freedom of the press is one of the great bulwarks of libertyi 
and theiefore ought never to be restrained." " That all men have a 
tuitural and unalienable right to worship Almighty God, acoordingto 



* Another definition of " a republic&n fbrm of government." 

. 9 



AKERICAM C0N8TITUT!0MAL lAW. 



til* f(5Ctai(e8 of their own coaBcicnccs."* *' That a frequent recurrence 

to fundamental prirwiphs is absolutely necessary to preserve the bless- 
ings of libeiity." •* That pcrpfJutf les and rrumopolits are contrary to 
thegeniusofayBEEStatc.t and OUGHT NOT TO BE ALLOWED." 

In the Constitution of North Carolina, (as in those of 
Delaware and Maryland,) we find no establishment of slave- 
ry, and no authority vested in the legislature to establish it. 
On the contrary, the Constitution (Article 44) explicitly 
says— 

" That the Dedarction of Rights is hereby declared to be a part of the 
Conttitution of this State, and ought never to be violated on any prttince 
whatever." 

How then, can there be any constitutional validity in the 
lemarkably rigid slave statutes of North Carolina, by which 
the rights of conscience are violated, " fundamental princi- 
ples" outraged, and monopolies established ? 

South Caholina. — Even in this State, the Constitution 
provides for *' the free exercise and enjoyment cf religious 
profession and worship" and trial by jury,'* " The liberty 
of the press, shall be forever inviolably preserved." Other 
parts of the document, however, are in bad keeping with 
these provisions, which, if carried out, would not fail to 
abolish slavery. Which part of the Constitution is to be 
considered indicative of its "spirit," and which mqet be set 
aside as anomalous, we will not now stop to inquise. 

Louisiana. — The Preamble to the Constitution declares 
that — " We, the representatives of the people," &c.; " in or- 
der to secure to all the citizens thereof, the enjoyment of 
all the rights of life, libeety, and property, do ordain and 
establish the following Constitution or form of gorernment, 
and do mutually agree with each other, to form ourselves 
into a freet AND independent State," &c., &c. The Con- 
Btitntion says — 

" Printing presses shall be free to every person vrho undertakes to ex- 
unine the proceedings of the legislature, or any branch of the govern- 
ment, and no law shall ever be made to restrain the right thereof. The 
free eommunication thottohts aiyi opinions is one of the INTIGLA- 
BLE RIGHTS OF MAN, and eMry citizen may fteAy »pt(^ write, and 
print on ant subjkct, being responsible for the abuse of that liberty." 
—Artiaeil. 

" All latB* contrary to this Constitution shall be null and voip."— 
Articled. 

The gentlemen of the legal profession will have little dif- 
ficulty in determining whether the following statute oT Lou- 
isiana, a part of its slave code, is constitutionally ** null and 
▼Did." 

* And yet, in North CaroliaR:, the laws forbid the slaves t.o be taught to read 
the Bible, or to be in possession of one *. "In North Carolina the law prohibits 
a free colored man, whatever may be bis attaininents or ecclesiastical aatbor- 
ley, to preach the Gospel."— /ay'* /tifiMrfr, p*t« 83. 

t Iroplring that North Carolina was to n a fret State." 

iBat *« LoaiUana a/rec Stole t 
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" If xaf person shall ate my Ismgtuge from th« bar, bench, stage, put. 
pit, or any other place, or hold any conversation having a tenpency to 
promote discontent among free colored people, or insubordination among 
slaves, he zobj be imprisoned at hard l&bor> not less than three nor more 
than twenty -one years, or he|may suffer DEATH, at the discretion of the 
Court," 

KENTTTCKy.— "We, the representatives of the PEOPLE of tlie State 
of Kentucky, in Convention assembled to secure to o/j the citizens thereof 
the enjoyment of the ri^ht to life, liberty, and property, and of pur> 
suing happiness, do ordain this Constitution for its government." 

Among other things, the Constitution declares— 

" That all power is inherent In the people, and all/ree governments are 
founded on their avtfiority, ani .'nstitutedfor their peace, tKifcty and hap- 
piness." 

** That atfme» have a nah'jal and indefeasible right to worship Almighty 
God, according to the dictates of their own consciences." 

Freedom of speech and of the press are then secured in 
the same language as in the Constitution of Louisiana. 

Strange to teli, the same document contains a provision 
that the legislature shall have •* no power to pass laws for the 
emancipation of slaves without the consent of their owners, 
or without paying their owners, previous to such emancipa- 
tion, a full equivalent in money for the slaves so emanci- 
patdd !" 

It might well be questioned whether the legislature conld 
enact or.whether the Judiciary or Executive could enforce or 
execute slave laws without a violation of the fundamental 
principles of the Constitution of Kentucky ! When a docu- 
ment stultifies itself in this manner, it would puzzle "strict 
construction" to make any thing but contradiction and self- 
• subversion out of it. And " the spirit" of such a Constitu- 
tion might be difficult to be ascertained. We will only say 
that if the free features of this Constitution are to stand as 
valid, the pro-slavery features are to be set asjde as incon- 
gruous and impracticable. But if these latter are to be held 
valid, then the former must be nugatory, and the Kentucki- 
ans are wholly without the benefits of their deckrations and 
provisions in favor of liberty. i 

T«NNi»8E«.-- DedoTflfitw of Rigfds.—" That all power is inherent in 
the PEOPLE, and all fbee governments are founded on their authority 
and instituted for their peace, safety, and happiness; for the advancement 
of time ends, they have AT ALL TIMES an inalienable and indefeasible 
RIGHT to alter, reform, or ABOLISH the government, in tveh MAN- 
ir£R, as they mas 'Wnfc proper." 

The « inalienable and indefeasible RIGHT" of "the people" of Ken- 
tacky— ^nearly one third of whom are slaves and free " people" of oilor 
—voA a small minority of whom are tlavehclders)— to ABOLISfi^ ttw 
government they live under, '<in such mann eb as they may think pro^SF* 
IS pretty strongly stated in this article— and with less of the peace prin- 
ciple in it, than the '< incendiary abolitionists" would jbave been likely 
to have introduced ! — Furthermore it is declared — 

"That eIIm«A have a natui aland indefeasible right to worship Al- 
mighty God according to the dictates of tMtir own conscience."—" That 
the PEOPLE shall be secure in their persoM, houses, papers, andposiei- 
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•ions, from unre&soQable pea^sthes and aeizvnt — " that no convlotion 
9hajl work corru^lioruof blood, or forfeiture of estate j^j'— " that (he printing 
Rpcsses ahall be fjee" &c. (as in the oth<»r Constitutions) " that p^rpetvi- 
Uta a^ndmonopnlids BSC contrary to the genius of a frt^e St^ie, i^ndw&hfnot 

[Thfit is, no "comprorpise" ought to be made with them !] 
The ^a^vyer would have had a hard task that should un- 
dertake to prove, before a Court of sound and upright con- 
stitutional jurists, the constitutionality of slavery in Tennes- 
see, notwithstanding the aristocratic structure of the State 
government, operating to strengthen the slave power. 

Mississippi.—" We the Representatives of the peov inhabiting tha 
western pact of the Mississippi territory," &c. fcc, " in onler to secure 
to the ciWzeTis fA«r«>f the rigrlifs of life, liberty, and property, do ordain 
Vtui establish the following Constitntipo and form of government, and do 
mutually agree with each other to form ourselvelves into a fhee and in- 
dependent state." 

'•"fhat the general, great, OTd essential principles of libarti ' [not 
slavery] '* and/res government may be recognized and establishetl, vce 
tfeclare," &c. 

The " declaration of rights" then proceeds to affirm—*' that 
all political power is inherent in the people," &c.j (repeat- 
ing the declaration of Tennessee with its right'to " abolish,'" 
^cc.) also that " every citizen may freely speak, write and 
publish hi« sentiments, on all subjects," &c. — that " no law 
ever be passed to cnrtail or ^restrain the liberty of 
speech or of the press"—" that the peop/« shall be secure in 
their persons, &c. ixoxa. unreasonable seizures'^ — that " the 
right of trial by jury shall remain inviolate"— that " every 
citiaen has ^ jright to hciac 9,rms for the defence of himself . 
a^d the State/' &c. &;c, 

'to give these great and essential principles of liberty," 

all the force of organic law, paramount to statute law, it is 

carefully added, by way of "conclusion" to this Declaration — 

♦'To guard against transgresaion of the high powers herein delegated 
we declare that every thing in this article is excepted out of the general' 
powers of government, and shall forever remain inviolate; and that aU 
lavBt contrary thereto, or to the folio win^f provisions;) shall void. 

But the Constitution itself, in utter forgetfulness of these 
essential prindphs," provides, that ** the general assenibly 
shall have no power to pass laws for the emancipation of 
slaves without the consent of their owners, unless where a 
(lave^hall have rendered the State some essential service, in 
which case the owner shall be paid a full equivalent for the 
slaves 90 emancipated."* 

A number of curious questions might be started herte. 
Does not the 'declaration of n§:ht3 render null and void" 



*()onr.— Do thf Uisftiuippiatw consider their ^'tiatfbttttrtff" ia sift* 
niT than emm*ifatei t ' , 
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the f^hove provision of the Gonslitution ? Or must the lat' 
ter smnd, and make "void" the forrne?-? Both can not be 
valid, of course, or if they are, the Constitution itseif is 
" null" by equipoise. 

Suppose a judicial decision, under " tfie great and essen- 
tial principles of liberty" which " shall forever remain in- 
violate" and of which it is declared in the bill of rights that 

all laws contrary thereto" (not excepting the slave 'laws) 

are twid'^ — should dedaie the slaves in Mississippi eman- 
cipated — the question arises whether the prohibition to the 

general assembly''^ forbidding them to emancipate the. 
slaves, would apply to the Judicial Court ? 

What endless iiluslratioDS have we, of thie utter incom- 
patibility of SLAVERY with FREE INSTITUTIONS! To SUppOSe 

them both to exist, legally, at the same time — what can ex- 
ceed the absurdity? And how manifest that a slave State 
can not enjoy a republican government ! 

Conclusion. 

These specimens must sufHce. In a former chapter we 
citt^d ^ome of the pro-sla\'ery and other associated aristocra- 
tic features of the Constitutions of the slave- States, in proof 
that they did not exemplify republicanism, nor harmonize 
with •* a republican form of government." With all due 
impartiality we have presented the brightf features of some 
of those Constitutions, now- „ 

Some of those ConstitutionSj {that of JLjel .ware, at least, 
if not some others,) may fairly be claimed, "we think, sub- 
versive of slavery, though containing f^attires, even then, so 
aristocratic and anti-republican, as to warrant the interfer- 
ence of Congress, un,der''the national guaranty" of ^* a re- 
■poblicaq form of government to every State in this Union." 
And a correction of those abuses and oligarchies, in the 
slave States, Would carry with it the abolition of slavery. 

In sbmeof the Slave States, then, slavery is illegal, be- 
cttti&e conlraty lo the Constitutions of the States ^wh^ it 
«3^t8i In others of them, the Constitutions are so palpably 
^titi-repdblican as tccali loudly for the constitutional guax- 
anty of the tJaited States. If in others of them, the Goni- 
stitations are difficult of exposition. Congress has a right to 
idlemand' distinctness and decision,* In the cases wher^ thie 

•In the correjpondenco of the Oherlln Anti-Slayerf <?omp9ittep 
Man Andrews, (vide Friendof Mitnt July 81, 1689,) wemeetwuh the foUoring 

l^Ofialltbe Constitutioui««er (bimed by tho people«f: the JJaicn an4 of As 
Stales. »»ot.«*/a«l».fafre«siw>e«'«.«7«»f(«»W«W n*ltor»»y an* ^^I>r*«p*»«?6%^ 
To quote the words of every Constitution, would be laborious to ub and tire- 
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Constitution is for liberty and the statute for slavery, the 
Congress has a right to derjiand" that they shall harmonize. 
The " spirit of the Constitution" was not in quest of shells, 
of shadows, or shams, when it demanded for every State in 
this Union a republican form of government— nor 'vill a/rce 
people, deserving the appellation, be satisfied with the mere 
name, instead of the thing signified by it. A government 
may be anti-slavery without being republican. But it can 
not be republican without being anti-slavery. 



CHAPTER V. 
THE DECLARATION OF INDEPENDENCE. 

The charter of liberty, but never claimetl as a <' guaranty of alavery" 
—The Declaration, a part of American Constitutional Law—Proofs uf 
this position— A ConstUution of Government defined — The Constitution 
of 1T76, still unrepealed— Historical facts — The alternative — The Decla- 
ration of Independence, if the act of separate Statcs,equally fatal to legal 
slavery — The Declaration, never repudiated by the slave States, it still 
binding upon thetn. 

In disposing of the claims cf slavery, under the Consti- 
tution of 1787-9 — we have disposed of all its pretemions to 
a " compact," "compromise" or "guaranty,'^ on the part of 
the General Government, or of the people of the United 
States. Back of that date, and beyond the framing of that 
instrument, it never adventures to travel. It never alludes 
to the " compact" made in the "Articles of Confederation" 
in 1778, nor to the earlier " compact" of the Declaration of 
Independence in 1776. It has an instinctive dread of those 
"compacts.** 

Not so with the claims of liberty and kijancipatiok. 
They are of older date, and gain in freshness and rigor the 
farther they are traced. 

The Declakatxon, a part of Constittjtiohal Law. 

When we closed our direct examination of the Federal 
Constitation of 17S7-9,and of the Constitutions of the seT* 
eral iSM«s, we did not close our examinatioa of Amssicah 
CWrtrmrTioHAL Law.* This statement MM doubtless sur- 

Mme to ont readers, but for the benefit of those who wish to examine the mat- 
tmif it* refer to some of the ^rtieles where this recognitinc can be fotaiid. 8e« 
0qgaB and Thompson's Edition of the American Constitutions, pas^* S, 6, tf, 
M, 31, », 37, 48, 49. «8, 76, 95, 119, m, 164, 169, 183, 303, 330,1397. 363, 978, SW, 
VH, Sll, 931, m, S«3." 

*Al«w Tolame before ns bears the followius title pa««. " CearsTmmaiiAt. 
Lav, etmnrMng ike Declaration of Indepeadence, tl a Aixiclea of Conf«d«ntioB} 
tfea C<»«itittt(ios of the Uolted Sutes, and the Cou»iitnttoas of tte ssreru 
mam W M Bg oii n g tiM Uaioii." WaaUjajSMi, Gales ft Stauon, IMO. 
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prise some, whose idea of a Constitulicn of civil government 
never goes beyond tiie piece of paper or parchment they 
have been accustomed to hear called by that technical name. 
The thought never entered their minds that the American 
people could have had a Constitution of Governnient, before 
the sittings of the Convention of 1787. Still less have they 
ever suspected that any thing besides the document then 
framed can be properly considered as forming a part of our 
Constitutional Law, at the present time, or that any remains 
of such law could survive the wreck of that paper, if all the 
authenticated copies of it should be lost or burned, or if, by 
any foreign invasion or domestic disorder, or dismember- 
ment, the present arrangements under it should be thrown 
ofl' of their present track. 

Definition of a Constitution-, 

•* Constitutional Law" has been defined to be " ihefuyida- 
mental principles cf a government, showing the true intent; 
meaning, and end of its formation. . And the effect of these 
declared principles will be to limit all authority under the 
government io their own spirit, and males whatever is done 
contrary to them unconstitutional and \oid."* In strict ac- 
cordance with this, is the definition of our approved lexi- 
cons. A " Co7istitution'' according to Webster is " the es- 
tablished form of government in a State, kingdom, or coun- 
try ; a system of fundamental rules, priitciples, and ordi- 
nances, ibx the government of a State or nation." 

The Constitution ojf 1776, still Unrepealed. 

Were the United States without any thing of this kind 
until 1787-9 ? And is there no manner of connection be- 
tween the present Federal Constitution and the Constitution- 
al Law that preceded it ? 

We have had a National Government ever since the 4th 
of July, 1776, a National Government that had its " Conti- 
Dental Congress" — its " Continental army" — its " Conti- 
nental money" too, as some may remember. This National 
Government carried on a National war, appointed National 
officers to transact public affairs — entered into foreign ne- 
fi;otiations — ^procured recognitions from foreign courts of its 
legitimate authority,^nd of the independence of the Nation 
it jfoverned— made treaties, concluded a peace. 

And was this National Gotthtmtnt without any **funda' 
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mental rules and principl'.s"* all this time 1 Was it even 
without a written, a documentary, an authenticated, a Na- 
tional erpmsio^i of those "fundamental rules and princi- 
ples ?" What was the " Declaration of Independence" v/ith 
its self-evident truths, and its declared object of instituting 
a new government, founded on those principles, but such an 
expression ? And what was that expression but the promul- 
gation of a Constitution ? The miTmte details of the gov- 
ernment, to be sure, were not then fixed upon. That was 
left for the " Articles of Confederation," two years after- 
wards, and these were altered into the Federal Constitution 
about ten years after that time, other " Amendments" have 
been since added, and other changes may hereafter take 
place. 

Ill all this, has the "Declaration of Independence" been 
repealed? If it has, then " the thirteen United States of 
America" have ceased to be such, and have sunk back into 
• British colonies again. If it has not, then its essential and 
distinctive character, as the fundamental basis and ground 
■work of American Constitotional Law, remains Unchanged, 
and in full force. 

We are the same ** United States of America" that we 
declared ourselves " of right" to be, in July, 1776. We 
claimed the right, on the ground of the self-evident truths 
w® then recognized as the basis of the new governm.ent. If 
we have renounced those self-evident truths, or have ceased 
to place them at the basis of our National Government, then 
we have renounced the right to have any National Govern- 
ment at all. 

HisTOHicAL Facts. 

A vague notion prevails that, in the first place, there were 
thirteen separate, disunited States, wholly independent of 
each other, and that this condition of things continued until 
the adoption of the Federal Constitution of 1787-9, when, 
for the first time, they became " United States,"" artd under 
the authority of a General Government. But this theory is 
at war with incontrovertible historical factj^, and stubbo^ 
chronological dates. Before the Declaration , of Indepen- 
dence, July 4, 1776, there were no ind&pendeitt sovereign 
States ; and the Declaration which asserted their indepen- 
dence, asserted likewise their union, "^as "Uhited Siii'tes.of 

■ [ ' ' ' — : . . T 

• A ConsUtTiUon may either be wTiUen or nnwrftlen, or (Ukc Che British 
Constitution) partly; written and partly unwritten. Common Law is the soul 
of tlie RoUslik Conslitaticva, " Unwritten or Common Law— !\ rule of action 
which oerlTes its authority from long usage, or established cbslom."— If clsfer. 
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America," affirming, moreover the oS?£c? of their assumed 
iridepence to bo the imlitution of a netv govmiment (not 
governments) upon the basis of the self-evident principles 
then recognized.* There has been no State sovereignty 
that has not been connexed wiih ihevniUjoi the States, and 
moiijied hjit. The " Articles of Confederation," that were 
several years under discussion before their adoption, were 
shaped nearer in accordance with the notion of separate 
State sovereignty than either the Declaration of Indepen- 
dence or the Federal Constitution, yet even this document, 
described, to some extent, a General Government, but be- 
ing found defective, in this very particular, the Convention 
of 1787 was called, and the theory of the declaration of In- 
dependence was, in the uew Constitution, more completely 
restored. 

For a more minute statement of these facts, the reader is 
referred to an oration delivered at Newburyport, by John 
Quiocy Adaras, July 4, 1837. A few extracts from that 
oration will not only confirm what we have said, but help to 
indicate the important ends which tbose facts shjould be 
made to subserve. 

*\ They had been British coloniBS— distinct and subordinate portions of 
one great communiljr. In the struggle against one common oppressor, 
by a moral centripetal impulse, they had spontancoasly coaleased into 
ONE PEOPLE, They declare themselves such, in express terms, by 
this paper. The members of the Congress who signed their names to 
the Declaration, style themselves the Representatives, not of Uie sepsjate 
colonies, but of the United States of America, in Congress assem* 
bled. No one colony is named in the Declaration, nor is there anything 
on its fiaee, indicating ttoxa which of the colonies, any one of the signers 
were delegated. They proclaim the separation of one peo]^Ic from an- 
other. They affirm tlie right of the People to institute, alter, and abol- 
ish their government; andtheit- final languag« Wedo, in the name, 
vnA by the authority of tht gooi Pedple of these colonies, solemnly pub- 
lish and declare that these Untied Colonies are, and of right oi^ht to be, 
t'KEE AND Independent States.^ The Declaration was «<*, that each 
of the Slates was separately free and independent, hot that sDch was their 
wut$d comlition. And so ef^endal was their Union, both in principle 
and in fact, to their freedom and independence that, had one of the colo- 
nies seceded firom the rest, and mtderraken to declare herself free and in> 
depeodeQt, could have maintained neither her independence nor ber 
freedom. 

"And, this ONE People did notify the world of mankind thktthey 
thereby die assume, 'among the jpowER^or the eaktu' the separate 
aniX equal station to which the law? of nature and of nature's God entitled 

The idea of separate State sovereigrity had evidently no part in the 
compositlomof this paj«r."— A. yoge 33. 

Nbne of tbo ccfmrolc Siattt luii dectared iDdepsndegee before this national 

Seclikration. The Constituttpos of all the Stales are of later date, except (bat 
f NeW Jersey, whfch bears date JuTy a, 1776, but in this docdmeat no mention 
^ maide of Inijcpepdpm State sovereignly. On tbo other hand, the term tefofty 
" tased, bdtit in the Cirrisiittiticm and m cothhiissiotis, writs, &c., &c., Bntil 
SeiHVl'n'Sf Wacn an acttjf-lwgtglatin'e directed the word S*dtfciol)e eabstltuted 
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And " the idea" of a " compact," " compTomise," and 
" guaranty," in support of ,intferm{nable despotism, for the 
purpose of bringing into the Union the States that were al- 
ready in the Union, and had been in it for about a dozen 
years, when the Constitution of 1787-9 came into being, is 
*' an idea which evidently formed no part in the composition 
of {that) paper." 

We have heard Mr. Adams* testimony that the Declara- 
tion of Independence established a National Government for 
** the United States of America." Let us now hiear his tes- 
timony concerning the character ol the gov^ernment then and 
thus established. 

" The dements and principles for i)U formation of a new gopemmenf, 
were M coniainnd in tne Declaration of Independence, but the adjustment 
of them to the conditioa of the parties to the comppxit, was a work of 
time, of reClectioD, of experience, of calm deliberation, of moral and in- 
tellectual exertion." Ejc—Page 28. 

In other words, the Declaration of Independence compri- 
ses and embodies the fundamental " elements and princi- 
ples" of Amebican CoNSTiTUTioNAi. Law. The adoption of 
the " Articles of Confederation," first, and of the Consti- 
tution" of 17S7-9, afterwards, are to be regarded in the 
light of " exertions" for the *' adjustmont" and proper ap- 
plication of these great principles of Constitutional Law. 
These principles, asserted in the original Declaration of 
1776, when the nation came into existence, continue to con- 
stitute now, (as they always have done, and will contiriue 
to do) the vital essence, the pith, the marrow, and the sub- 
stance, of our Constitutional Law. The mere outward form, 
the minutely detailed provisions o( the subsequently written 
Constitution — these are but the instruments, of which those 
principles are the living spirit and substance. To accept of 
the former as a substitute for the latter, and to their exclu- 
«ion, would be to accept of the shell, and throw the kernel 
away — to idolize the instrument and spurn the blessings it 
was intended to procure for us. Let us hear from Mr, 
Adams again. 

''The Declaration of Independence first organized the social eootpact 
on the foundation of the Redeemer's mission on earth. It laid th$ torittr 
utoiu qf human govemmint on the jirst principle qf ChrittianUy.'f-'Pagt^. 

How could it do this, if its authority were not to be recog- 
nized, RS comprising fundamental Constitutional Law? 
Speaking still of the Declaration, Mr. Adams says, again e' 

** Tot tha jknt time linee tlie creation of th« world, tht ad vaUsh coir- 
enroTSD & fr«at paople, laic ths rovKDATioH or THni| ooTiuuit- 
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That which consiUutes" and "lays the foundation of 

government''^ — must be called a Constiiuiion of government, 

so long as words are used to signify things and convey 

ideas.* One extract more must suffice. 

"The Declaration itself did not even announce the States as sovereign, 
but as united, free, and independent! as having no^ver to do all acts antl 
things which independent States may o/rjg.'i/ dov Tt acknowledged, thttt- 
fore, A RULE OF KtGHT, PARAMOUNT to the power of independent States, 
and Tirtually disclaiming' all power to do wrong, f This was a novel! 
in the moral philosophy of nations, and it is the essential point of differ- 
tthct between the ststem of government announced in the Declaration 
of Indtpendinct, an^ those systems which had imtil then prevailed among 
men.} A moral Rvier ofiht Vnivtrte, the Ocvernar and Controller of aU 
human power, in the only «»Km»/ed Sovereign acknowledged Ijy the De- 
. claration of Independence, and .t claims for the United States jf America, 
when assuming Oieir equal station amon^ the nations of th« earth, only 
the power to do all that may be done of nghi,"—Page 26. 

How much of a "compact," " compromise,'' toleration, or 
"guaranty" in favor of slavery — the acknowledged "sum 
of all villanies" — may be made and entered into, " of right," 
we need not stop to inquire. No person of sane mind and 
sound morals could mistake so plain and palpable a point. 
Nor will any one woith arguing with, or answering, pretend 
that there can be comtitutional or legi J slavery in any State, 
Province,p)istrict, or Territory, where our American " De- 
" elaration" of self-evident truths, and of inalienable human 
rights is to be regarded as holding the authority of Consti- 
tutional Law. 

The courts of Massachusetts have settled tjiat question, 
long ago ; and the same Declaration of self -evident truths 
that makes slavery illegal and unconstitutional in Massa- 
rfiusetts, makes it illegal and unconstitutional in the District 
of Columbia, and in Georgia, and throughout all the, " Uni- 
ted States of America"— by whom that Declaration was 
made. 

In further confirmation of our doctrine of the supreme and 
paramount authority of the Declaration of Independence 
over all ont.other Constitutions and laws, we have another 
higli authority to cite. ' 

• Whether Mr. Adamt would agree with us in eaUing it <i Constitution, we can 
not say. But we insttt that he nas sttced the fact correclty, and that the ex- 
itteace of soeh a lact it equivalent to Cm existeoce of a constitution of civil 
Borenunent. If our. vrenuse* are attested by those who dissent from our coa- 
elatioftSi the |noof of liuoce premitec is so tnscb Uie ttrukger; cad of our con- 
islosioiu, our readers irill judge fur themselres. 

t Mr. Adams had previously noticed and repudiated the doctrine of Brif ish 
lawyers that " eowipttif is identical with unlimited askd illimitable power" 

the pilnciple^^ rmMones to wUch was the vital spark of the Amcrictu* 
rsTolutlonary caoss." 

|ta this sealenekiyottnuv substttato 'he words CcAii«tttt»on andCoiwtiHUioM 
ia tbo Blaee of cyitm and lyftem*, witiv. at chanfic i the meaaint ; that is, if 
IMx Webster katw die oMabinf of ita wwds. 8r i his Di«ti9iuiry.« ne before 
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In !820j the Hon. John C. Spencer saicl in the New York Legislature— 
I contend that the lirst act of our nation (the Declaration of Indepen- 
dence,) bciivc a solemn recognitioa of the liberty and equality of all men, 
and that i^'orightaof liberty and happiness are inalienable— was the 
rorner c : ^ of oar confederacy — and is abova alt ComtUutiojis, and alt 

The ..ibTSRNATivE. — The Declahation , of 'Indspendence , 
IP act op sep^abAtr States, equally fatal to LsaAX 

Sq far as tSie illegality of slavery in the United States is 
concerned, it will not materially change the result, if we 
take, by way of supposition and as a basis of argument, the 
Siieory concerning^ State sovereignty an4 the Federal Govern: 
aeju.the most opposite to the one that has just been main- 
tained. 

We will suppose then that the Declaration of Indepen- 
dence had been the declaration of separate, disunited States; 
each State acting by and for itself alone. To make the case 
as stronn- ap possible, we will suppose that on or about ihe 
4th of Jub, 1776, there had been no "Continental Con- 
gress," but that each separate colony in its separate Con- 
gress assembled, had promulgated its Declaration of Inde- 
pendence, of self-evident truths, of inalienable human rights, 
and of separation from Great Britain, for the object of es- 
tablishing governments based on those fundamental princi- 
ples or truths, and for the security of those rights. 

In that c^se we should have had, (in these thirteen sepa- 
rate Declarations of Independence,^ of self-evident truths, of 
human rights, and of the^establishmeat of new governments 
on thebasis bf those ttutlas and rights,) thirteen distinct con- 
siitdtiofls of goveynment, of the same character with the Goa- 
stituiibn of Massachusetts, which abolished davery m that 
State. Such being the fact, the Federal Convention of 1787 
could hare found n0 legal 3la"?*ery in existence, to for/n a 
**compaict" or "compromise" a&o^M?— to "i guaranty" or to 
tolerate. , ::. 5; 

And even if we should not insist upon, the teichriic^lity, of 
a " Constitution*' or of " Constitutional Law," (either State 
or National,) inthis matter— the saniei lestilt will not be. vi- 
tally changed. It will still be tru€i that tWpe"is no legal 
slavery in any one of the thirteen original States, ari^ cob^ 
lequently none in the new States. growing d^it ib^^ 
founded by th^.. 

Whether tHe act of a State be called a IMslStutiorr^i oif a 
'st'atuie;:aiip>tdxWdnc^ 

•*ii7i%cf lof the S^atey &nd :cvtrvie9 \vith' 'U^ the^duphqirilf .Und 
power of the State. And since no one disputes that oft 'the 
4lh of July, 1776, the Declaration of Independence, sofami- 
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liar to us all, was actually rmie by the thirteen States, it 
follows that by the power pfthat act, SLAVERY WAS 
ABOLISHED in each and every one. of those S'f . tes, and 
has been illegal ever since, because slaves, oii' .idncipa- 
ted, can not be re-enslaved by any subsequent . No one 
supposes that Massachusetts, Connecticut, or rioiv-York, 
coiiid now legally reduce agdin to slavery the persons or the 
posterity of those whom they have once emancipated. And 
the more strongly the slave States insist that the Declara- 
tion of Independence must be. considered the act of the sepa^ 
rate sovereign States, arid not the zmiied^cioi the "Pe^jjjife" 
of the United States, noTlhern and sontbern, themore strong- 
ly do they claim the glorious act of the abolition op stA- 
vEttY, in 1776, ^sthdr own act; the less cause will they 
have of complaint, as though it were forced upon them by 
stress of circumstances and by the urgency or the overpow- 
ering predominancy of northern votes ; and at all events, 
and in either case, they may congratulate themselves that 
the act of emancipation was drafted by one of their most 
honored citizens, so that they should not feel themselves ag- 
grieved if "full faith and credit shall be given, in each 
State, to ihQ'public acts, records, and judicial proceedings of 
every other State," agreeably to the provision of the Fede- 
ral Constitution, Article 4, Section 1. , 

The " Declakation," never keptoiated by tee slate 
States, is still BmoiKG upon them. 

Whatever theory we adopt, therefore, it remains true thai 
there has been no legal slavery in the United States since 
the 4lh of July, 1776. Having been abolished /Aew, there is 
no power, or authority, either State or National, that could 
have established it since. There is nothing, either in the 
Articles of Confederation of 1778, or in the tlongtiiution of 
1787-9, that even professes to have done so, or that recog- 
nizes the legality of any slavery then existing. By no pub- 
lic act did either of the thirteen States that put forth the De- 
claration ot Independence, in 177&, signify to thd Nation or 
to the world their renunciation of that Declaration, or of an^? 
truth, principle, or doctrine contained in h, or their desire 
to be considered as not being bound by it, up tothe tinae of 
the frarhing and ratification of the Federal Constitution : no : 
nor have they done so, from^that day to this ! Having as- 
sented to the "Federal Constitution without any such renun- 
ciation, disclaimer, or repudiation of their emancipation act 
of 1766, it ill becomes any of the States to complain that 
their most honorable act is considered as binding upon them 
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71010 ; and tha| they should be expected, (according to the 
express provision of the Constitution of 1787-9, which they 
assisted to frame and having ratified) to maintain " are'jub- 
Ucanform of Government " in accordance with the definition 
of such government, which their own Declaration of Inde- 
pendence, of self-evident truths, and of inalienable human 
rights, is well knovs^n to contain. The world and the Nation 
have a fair right to hold them bound by their act of 1776, 
and to consider and treat all the slavery existing since that 
date as existing in violation of law, and of their own most 
solemn declarations and plighted faith. Having adopted the 
Federal Constitution without any repudiation of their former 
declarations and principles, the public sentiment of the civi- 
lized world should require of them that they construe that 
Constitution in accordance with those principles, aTzdl oit'tfe 
by its promums, as thus construed. 

CHAPTER VI. 
OF SLAVERY UNDER COLONIAL AUTHORITY. 

ITS LEGALITY QUESTIONED. 

By what authority, or by what right, did the colonists or • 
the colonial legislature maintain slavery ? Was that autho- 
rity derived from the Crown, Parliament, Judiciary or usa- 
ges of Great Britain ? If not, from whence was it derived, 
while the colonies recognized their colonral obligations to 
the parent State ? They claimed no right of sovereignty, 
then. 

It will hardly be maintained, except by the school of Mc« 
Duffie, that the right of slaveholding, or of enacting slave 
laws, is derived from the law of mture or of divine reoelo' 
iion. No lawyer ever thought of going to the ^^Common Law*' 
for a warranty of slavery or of slave laws. 

Undoubtedly the claim was, and is, that slavery was sanc- 
tioned and legalized by the parent State. A standing apo- 
logy for American slavery has been found in the fact that 
English slavers were permitted by the British Government, 
to visit the colonies, with cargoes of slaves. This has even 
been called forcing their slavery upon as, just as though we 
were obliged to buy what the slavers were permitted to offer 
us. The original draft of the Peclaration of Independence, 
by Mr. Jefferson, made it one of the grav,e charges of the 
colonies against the King of Great Britain, and one of the 
proofs that he was a tyrant, and not fit to govern a ftee peo- 
ple, that he pet«nitted this traffic to be carried on. 
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If there be any force or propriety in complaints of this na- 
ture against the Government of Great Britain, it must be 
because the legality of slavery in the mother country made 
it difficult or impracticable for the colonial authorities to de- 
clare it illegal. 

But slavery in England was abolished in the judicial de- 
cision of Somerset's case by Lord Mansfield in 1772. It 
was abolished on the broad principles oi Common Law. The 
decision therefore v/as, that slavery never had been legal, in 
England ! It was, in fact, a re-afHrming of an old decision, 
m The case of Galway versus Caddee, before Baron Thomp- 
son, at Guildhall, as early as 1699, thirty years previous to 
the counter-opinion of York and Talbot, in 1729.* 

As slavery, therefore, never hadieen legal in England, how 
could it ever have been legal in the colonies ? The cfllonista 
brought the Common Law of England to this country with 
them, and their recognition of it, as a rule of judicial pro- 
ceedings, was among their most cherished rights. If slavery 
was illegal in England, because it was contrary to the Com- 
mon Law, how could it be legal in the colonies, where the 
authority of the same Common Law was recognized ? And 
if the English courts could discover and decide its illegality, 
why could not, the colonial courts do the same 1 And why 
were they not bound to do it, as well as the courts in Eng- 
land ? The Common Law declares that " human laws are 
of 710 validity if contrary to the law of nature, which is coe- 
val with mankind, and dictated by God himself." If this 
principle was permitted to be recognized, even at the court 
of King's Bench, is it credible that there was any authority 
in colonial legislation too high and too sacred to bow to the 
same principle when enforced by a colonial court ? 

Whatever plea of deference to English decisions might 
have availed for the colonies or their courts, up to 1772, the 
memorable decision of that period left them without that ex- 
cpse afterwards.! Chief Justice Shaw, of Massachusetts, 
in his opinion on the case of the Commonwealth vs. Thomas 
Aves, [vide Pickering's Report?, page 209-10, already quo- 
ted,] is inclined to think that the jjidiciai abolition of sla- 

* vide C. StMrt's life of GratiTiUc Sharpc, page 85. 

f It may be pleaded, perhaps, tb&t the delay of Great Britain, until 1807, wholly 
to prohibit the foreign slave-trade, and until very recently to abolish her colo- 
nial slavery, prevenied the judicial decision of 1773. abolishing slavery in Eng. 
land, from oAm held as a precedent, by the colonies. This trimiiuU ieUy of 
Great Britain we should neither ezcute nor imitate, as \re should do, were we 
jlonger, as a nation to permit, in any portion of our empire, a violation of our 
great National " compact " of 1776. But why was the interference of the Bri- 
tish Parliament netided, in the matter of her colonial slnvery, bat because the 
colonial courts failed to follow, a* they should have done, the precedent of 
the Somerset easel The fact that Eaglitk soil was icept free from slavery while 
it existed i:a the West Indies, proves that Virginia soil might luve been. 
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very in that State, soon after the Kevohition, twaj/ have been 
made by the adoption of the opinion in. Somerset's case, as 
a declaration and modification of the Common Law.'* If an^ 
Aniprican court, might do this after the separation from 
Great Britain, why not before? 

"These questions will have been understood as prepuratory 
to another, viz: Whether there was any legal slavery in the 
oolo7iies during the four years from 1772 to 1776 ? 

If there wns, then the Common Law permitted ih thecu?- 
t/m'tw, what the same Common Law would not permit in the 
i.iQther country. If there was not, then there is no legal sla- 
very ill the United States of America mw, unless the De- 
claration of Independence, ftnd the glorious Revolution have 
introduced it again, or stood sentinel against the Common 
Law, to prevent it from disc hargfing -its proper functions ! 
And if this may be believed, what may W6 refuse to be- 
lieve ? 

But on these points we shall not slop to insist. We leave 
it for the lawyers to decide. Such of them as crfh find legal- 
iiy in slavery any where, may contrive to find it everywhere, 
for aught we can tell. 

Whc-aver would discowr the legality of slavery m^st pur- 
sue his inquiries fuiiher back ihan the Conslituiiou of '87 
— the Declaration of '76— or the decision of '72. ' On the 
coast of Africa, and in the perpetration of deeds whieh, it 
proved in a Court of Justice, would swing up the pei'petra- 
tors, as pirates, to the yard-arm, by the laws of ail civilized 
nations, thebIb it is, and to those acts thai we must look, if 
any where, for the ground and origin of laioful slavery.* 

And as to colonial authority, the question is not so much 
where the colonies could find authority and power enough 
to abolish their owq slave laws — as where they could find 
authority and power enough to emct them ? Such autho- 
rity and power the English Common Law," (the paramount 
law of the realm,) does not concede to the Monarch and 
Parliament of Great Bri tai n. ' 

* " Sir William Blackstone examines those causes of tl^trery" (crimes, caj*- 
tivitr and debt, as cited by Fatot) *' by the Civil J.iaw, aiid ahoivs them all tt) 
rest on unsound foundations, audbe insists thnt a state of slavery isre^ug^ant 
to reason, and the principlvs of MAtuval lavr. The Civil Law admitted it to be 
contrary to nataral rixbt, though Conformable to the tiaage of Da'iona."— 
KetU^iCommtntartt*, pace 947. 

[And since, by Comiuou Law; " Lumao laws are uf iii> vtttiuUy Sf cuuiritjy iw 
tie law of natnre," the "usage of nations " can not make slavery legal.] 

^* Opinion of MariKall, C. J. in the case of the Antelope, W Wheat- 120. H« 
is tpeakingor the stave-trade, but the remark itself shows that it appliea to 
ilatery, "Thtt it is contrary to the law of nature will scarcely be denied.—, 
Thtt every man has s tiatnral right to the frnit of hia 6wti labor, i« gieneralT)' 
Admitted, and XbMi oo other person^ cao-riKhtfully deprive hitn of those fruit^ 
aad apnrapriate them agaittst his will, seems td be the neee«s«irjr resott of the 
admissiaa.' "-^Pidterinfi Reporti, p. <2tio((d <n opinio* nf 0, 3. Skawt mm 
«/ U« Commenveaith w. Tkonuu Attt. 
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Lord Broufrliatn enjoys the highest reputation for Ifegal 

learniHg. Let us hear him on thu point, 

"Tell h*e not of Vis^h'n, talk not of the property of the planter In hss 
alaves. I deny (he right. I nckno,wleiigc not (he property. Ttie prin- 
ciples, the feelings of our commor. nature rise in reliehion against it. Bo 
the appeal made lo the understanding, or to the heart, the sentence Ja the 
same that rejects it. There is a law above all human enactments, vtrfit- 
tcn by the finder of God on the hcoi-t of nii^n— and by that law, eternal 
apd unchangeable, while men despise fraud and loathe rapine, and abhor 
blood, they shall reject with indication, the vitd andgtiUty pfutntMy, 
that.x,anca»iiol4pr9p6rtyi»ma»," 

In strict accordance with this opinion of Brougham, was 
the decision of Judge Ilarvvinton of Vermont, who affirtned 
that before the claimant of a fugitive slave could make his 
claim valid, he " must produce a bill of sale from the 
Almighty." 



CHAPTER VIL 

NATURE AND FOUNDATION OF GOVERNMENT 

AND LAW. 

Parchments, papers, precedent?— Whence their authority 7— Compacti 
— on whom binding? — Governmentas an ordinance of God— 'iThe "social 
compact" an exploded fiction — A more aubstantUl theory needed — Where 
shall we find it?— Civil government a science; compared with other 
sciences — Has its foimdation in facts — Nature and relations of man- 
Scripture prophecy — First principles immutable— Cap not be set jiside 
by compacts and parchments — Reoogniscu by Common t.a!w — What'i* 
Common Law?— Whence its paramount power?— One universal law — 
Founded on the Divine Will — Constitution of civil government hot arbi- 
trary — Absurdities can not become law— Law ^ian not be created by 
man— can only be discovered, obeyed, and applied— Harmony of "6ur 
Katfonal documents with these principles— Objections considered. 

Parchments — Papers — Precedents, &c. 

• We have been speaking of law — of government- -of cSn- 
stitutions of government — of things legal and illegal. And, 
in doing this, we have hitherto been chiefly occupied in e'x- 
pounding papers, pdrchmenls, documents, records of things 
done or agreed to be done, somewhere, and by somebody, 
before the greater part of the priesent generation tv^ete hdfn. 
We have looked intobo()ks,Ht^ avtkorSymithofiUes, iimges, 

It is high time to iask ourselves whether this is ail '^e 
know or may know, of law, government, constitution (or 
fjrinciple) of |b^ernmeht— of the le^aility— illegality — vali- 
dity—Or huJlity df Statutes or ehacttaehts claimed lo be 

10 
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Does the pith and gist of the matter lie in the 'j; p.- s-— th . 
parchment? Or lies it in something beyonci^ cr htcl uf. the 
parchment, or the paper ? Have we foH d the thing, when 
we have found the parchment, the paper, or have we found 
only whai purports to be a statement, a description of the 
thing itself? 

If there should happen to be a mistake in the paper, — if 
there should be knavery or stupidity, or accidental blunder 
in the printer or penman of the document, have we no re- 
medy but to take it as it is, for better or for worse ? Are 
there no things, to which we can gain access, aurselves, to 
correct the blunders that may have been made, by others? 
If not, who can tell whether or no the printers, the penmen, 
or those who set them at work, had access to any such ve- 
ritable realities, themselves, or vvheiher ihey spun the wholt 
web out of iheir own brains ? 

Compacts—On whom Binding ? 

And whence the binding authority of laws,* constituiions, 
and governments ? You'proveto me that a ccitain " com- 
pact" was made some fifty years ago, while I was an infant, 
or before I was born. You authenticate to me the fact. 
Very well. But ho v^r does that fact bind we, who had no 
part in the bargain ? If, as is often said, the whole authority 
of civil government is founded in " compact,'* how can that 
authority be binding on any persons except those by whom 
the compact was made? Suppose I do not choose to come 
into the " compact,'' what have its provisions to do wi h me ? 
My being born in the country where the "compact" was 
made does not render me a party to the ''ompact. I had a 
right to be born when and where my Creator saw fit, and 
am not beholden to the makers of pnper comparts for my 
right to be where Divine Providence haf placed mo, and to 
be a man, on my own proper account and behoof. Mygosd 
fatheror grandfather, (peace to their ashes,) may have signed 
the compact, as they had a right to do, if they saw fit. But 
they stood in their own shoes, and Island in mine — as truly 
a man as either of them, with the same unimpaired powers — 
with the same high responsibilities to my Creator, to my 
country, ^tnd to my race, that they had. They had no power 
to make mc less of an independent man, and a vohmtary 
fiee agent, than they were themselves. And ihej hava 
not done it. ?^ 

Thus, at le«st, men will reason, (and have reasoned,) 
when they wish to throw ofT the obligations, either of civil 
government in general, or the particular government they 
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iive nnder, or any -enactmenis which fhey ihink oppressive, 
or which they dislike. And it might be very conversient to 
have soir'.'^thing more logical to confu'ti them with, thnn 
papers and precedenis, something more august to overawe 
tbeni than full bottomed 'vig;?, (now gro'vn into disuse) 
somi'thinfT more satisfactory than gibbets, somethinir more 
philosophical and more Ghri&j'ar. than powder and hall, 
•especially when wielded as suhsliluies for the right, insleod 
of iiislnimenls o( suppressing the wrong. 

Atid jnost mariif' Stjy, oivil government must have some 
other and iii^her authority than ''mere conipan" if we 
would claim for it t'.e reverence due to *'an ordinance of 
God." 

*• Social Compact" a Fiction, &c. 

The date, moreover, and the locality of that gieat town> 
cneeiingof the human race, in which it was egreed to emerge 
from " a state of nature" and " enter civil society" with " a 
part of their 'rights surrendered for the better protection of 
the rest" — (as the old legend hath it,) is a matter that (he 
paper and parchment records have never yt- 1 reached. The 
recent explosion of that wretched fiction of the old writers 
of civic romance, lias left a vacuum in the theory of govern- 
ment, as existing in the literature of the age, which St is high 
time to fill up with subsiaH/ial truth, i[ ihe high obligations 
of GOVERNMENT and of are to retain any hold upon the 
ever progressive popular mind. 

Who can tell us wlielher there he any such substantial 
truth lo inculcate, unless our conceptions of government, of 
constitution and of, law, can run back of mere libraries and 
precedents, of legislative enactments, of legal decisions, of 
conveniional agn emcnts, and fasten hold of something of 
which all these are but. the exponents, the declarations, the 
fxpressiaiis? 

CiviL Government, a Science, &c. 

In every othordepartment of human activity and of human 
science, it is expected that the operator and the student 
should be able tc fix his grasp upon something in the form of 
fixed, realities, hesvks the mere papers and books that pro- 
fess toirive him an account of them. He is expected lo exa- 
mine the things for himself, and to use bis parchments only 
as w/ea/w to facilita,te this examination. Why should ;llhe 
science of government be an exception ? • ; 

The p actical mariner, with his chart of the Indian Ocean 
before him, never mistakes his chart for the ocean itself. 
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• 'He explores the ocean, avilh iJ3 rocks, reefs, and islands, by 
■'She help of his ohar!:, 'but never gives the credit lo hischarl 
of beiing more con'ect than the ocean, vvhert lie finds rseefs 
and islands in the latter, that are not ]aid down in the for- 
mer! He does not substitute the paper description' o( the 
\ 'tiling for the thing itself. Why should the ship nf Stat'e'he 
gtiided by a petty pedantry thiat would 'be derided by the 
rudest sailor before the mast? With eyes to survey the 
great '^self evident truths^'' of apolitical science, why should 
statesmen or jutists, deserving the name, 'run tiie common- 
wealth, (committed, with all its vast interests into their 
hands, as pilots) into the midst of the thick breakers and 
rocky reefs, plain insight before them, merely because they 
can not find thera.marked aut distinctly,on their antiquated 
paper charts ? 

What would be thought of the mathematician v/ho should 
Jdenlify the sciences of arithmetic, or geometry, or algebra, 
withhis hook, his approved and highly aw^Aoniftz/'/w hooh on 
those subjects ? Who should never speak of " arithmetic^' 
with any higher mea^jing to the word than the book he holds 
in his hands? But such a village pedagogue, could v/e 
find one, would/V/e!l deserve a p'tace beside the grave sena- 
>t0T, or the learned judge of the Supreme Court, who has no 
higher meaning to the phrase, " the Constitution of the 
United S/ate" than the written or printed parchment or 
paper, agreed upon, and drawn up by the Convention that 
assembled in 17S7 — forgetful that a Comtitution of Govern- 
ment, like a theorem in algebra, or a fact in chemistry or 
botany, or zoology, or astronomy, is a palpable, veritable, 
listing fact, whether any books or papers have described 
them correctly, or undertaken to describe them at all. 

And (his opens before us another series of questions — 
\vhich the present generation will have to decide upon, and 
in the'decision settle the destinies of their country perhaps 
for ages to come. Their decision will mt alter the facts 
and pt inciples u\)on which they are called to decide. But 
it will fix the condition of the Sepublic, by determining its 
■adjustment to those unchangeable principles and facts. 

Nature and kelations of Man. 

Ths prcblstn may be stated in som? such querie#as these 
~^Ts there, after all, any thing m the social nature of man, 
m the relaiio7is of man to man. in ihe duties growing out of 
those relations, (duties therefore, imposed upon man by the 
Aljth6rof h s beinpr,) which lay a foundation, (as they create 
® moral necessitf ) fijr such a science as that of civil goveew- 
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MBNT, a science as fixed- and determinate, in the natureof 
things, as any of the other demonstrative sciences,, based- 
upon sdfrevidpit.incths :" a science no ijiore tp be altered 
by parchrnents, or conventional ari-aogement? or precedents, 
Shttn the sciences which enable the persons acquainted witk 
them to traverse land. and ocean by steam—- a science which' 
written constitutions; enacted Statutes, and recorded deci" 
sipns, can more or less qorrectily or incorfcctly (^escn'Je^ (Or 
perchance contradict,) hut can. never alter mr change^ ; 

Unless thfere bb ^mh a.- science of legislation mid of lata, 
which; mankind can be taught, cm 7mdersia7id,.ar\d cUn 
apply, then civil government, itseL'' becomes a. cheat, and 
legislation becomes a firce, and jurisprudence becomes an 
usurpation, vvbich: thd onward and rapid' march of mankind 
must speedily detectiaatf^oie to the conservators of a law 
and a government that shall prove themselves, to be such 
contemptible shamsi ihen^ ; 

ScRiPxiraE, Prophecy^ — Principles Immutable. 

if the pieiiod ever arrives-i— '(and the harp of prophecy 
hath hymiied it-^the plighted word of Jehovah hath spoken 
it)~that the kingdoms of this World shall become th'e king- 
doms of our Lord and of his Christ — controlled by his 
righteous laws, wielded for the ftilfiiment of his benevolent 
purposes of equity^ mercy^ peace on earth and good will to 
man, that period will be ushered in by a correct Icnbwledge 
and an honest application of those FiRST pbinciples of civii, 
GovfiSNMENT' which' i are' as immutable Jand As moveless as -, 
the' throne 'of God^ himself, which recorded '|)rJ6cedenls csin 
na more modify thaii thty can the courses of the stars; 
which conventional compacts can no more ecHpSe or b!' ' > 
out, than thisy caw the sun; and the mbon, which ensicteu ■ 
statutes can no morfe repisal than they can the laws of gra- 
vitaticin, which jadieial decisions can no more cancel or set' 
aside, than they can the downw'ard rush of the torrferit, or^ 
the; flight of the wiaged lightnings of heave rir The king» 
doms, or the pretended republics that will not honor these ' 
priiiefplesii idientical with the laws 'of God, shall cohlie to 
na'flght, those; nations shaU iutierly he Wasted. They shkll -^ 
be Wearied with their; otvn way,. add filled With the fruit off- 
th^r own- doings; But thie th^ek snail ihherit the eairth. " 
The-iiprighi will he gtridfe it[> hi§ way, and by H^Afeiwi*- 
ness (a praisticiai regatd- tdi the righ0 shall the natipris? 6P- 
thb saved! be '&cff&«?i 

To coneeptiosra- of civil gomnment thus spiritual^ and 
suliillnie, hf wh&t^ mems, ,by' tiwi tjsefef whiii syinlwls; shisil^ - 
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ihe pTe?ent genemtion of statesmen and jurists be raised ?, 
Deep buried under huge folios of precedents|and of r^cordj, 
of tfchnicalilies and of conventionalisms, in the f'-g of ever 
calculating but never calculated expedients and expedien* 
cies, in the slouch of never ending bargains and barters, in 
which ihe needy are sold for a pair of shoes and the fruiiof 
righteousness turned into hemlock,^ — with what parcliments, 
with what paper?, with what docunsents, with what records, 
with what rnaciments, with what decisions — save those of 
the Sacred Scriptures, that they trample under their hoofs, 
shall such a generation of jurists and siatetmen be leached? 

Common Law, secret of its power. 

The volumes of the Common Law, doubtless, embodied 
and reechoed as they are in our own Declaration of Inde- 
pendence, and in the Preamble of the Federal Constitn- 
tion, t''chnica!Iy so called, come the nearest to the iiistru- 
mentalities we are seeking, of any thing within our reach. 
Our jurists, (aye, and our statesmen for the most part,) have 
heard of the Common Imw, and have learned something of 
its authority and power. And the very soul of the Common 
Law is identical with the fundamental truths we would 
insist upc/t*.. 

For what w the Common Law. the highest standard of 
appeal in our civil courts—the Common Law, that corrects 
hoary abuses, reverses judicial decisions, annuls statutes, 
revises charters, repeals parchments, abashes omnipotent 
parliaments with its presence, and annihilates royal prero- 
gatives with u nod — the Common Law, that Luiher like, looks 
confederate emperors in the face, and to tfteir most autho- 
ritative mandates answers, calmly, " No !*' The Common 
Law that stepping into the Court of King's Bench, and 
taking up the slave code, avers, solemnly r.nd decisively 
that there is not power nor authority enoucrh in the British 
Government, Kings, Lords, Commons, Judiciary. and all, to 
make that iniquitous code, legal ! thai says this, and is 
oleyed I 

Fiom what source is this mighty and resistless power of 
Ih^ Common Law derived ? ,Did King and Parliament that 
nre overawed in its presence, at any time, enact the autho- 
rity ihey hate, and before which thi?y cower 1. When Com- 
mon, La\y would present its credeniinis, uwo it fehoiv a 
ccJjmmission signed by the dignified officials on the bench 
to whom it gives law, and vhom it claims ft» its servants? 

Or is it to the book makers^ the compilers, iha learned 
retioifflers, the writes, ihe pri^uerd, the publishers, or the 
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hawkers, of Common Law maxims, that we must look, for 
the sources of (he high authority with which they are 
clothed ? 

Let us open our eyes to the fact that the Common Law 
is superior, and paramount, and prior to all these — that she 
"teaches as one having asuhority, and not as the scribes'^ — 
the mere copyists or commentators of parchments — that she 
speaks in her own name, or rather, in the name of universal, 
essentia!, uncreated^ unallerable law, or in other words, in 
the narne of the most high and eternally supreme God. 

Common Law has power, not because it is printed in cer- 
tain antique vo ttnies of sheep-skin, that the librarians pre- 
serve and that the courts reverence, but because it is the 
voice of the Creator, speaking through the human nature he 
has created — the voice of human conscience and of common 
sense, uttered and engraven by human suffering and human 
necessify, demanding justice, equity, redress of wrongs, at 
the hands of those who undertake to govern men, and de- 
manding it with an importunity that has forced open the 
tars and subdued the spii its even- of unjust judges that fear 
not God, nor regard man. S\ich in a word (mstead of a 
vohnne) is an epitome of what might be denominated by 
way of title page, the " natural hiftoryof the Common Law," 
— -a history by no means confined lo the Anglo-Saxons, but 
coeval with the history of man's struggles for his rights, 
the world over. Even in China itself, there is a Common 
Law* that the Emperor may not annul — that the Emperor 
must needs obey. 

OinB Universal Law. 

An expansion and purification of this idea of Common 
Law may introduce lo us, the one universal law — the law of 
nature, sometienes termed — under which all nations ore 
placed — a law from which civilization and the social slate 
does not release men — ^a law whi. h it is the sole business oS 
civil government to ascertain and enforce, in the execution 
of justice, between a man and his neighbor. " The rightful 
power of all legislation," says Thomas Jeflerson, "is to de* 
dare and enforce only our natural bights and duties, and 
take mne of them from us. tVhen the laws have declared 
and enforced all this, they have fulfilled (heir functions." . 
This vnitersal law, then, i8;the osz.y kw- W^ialever cou- 
fiicts wiih ihisi» is to be repudiated (as say likewise the wri- 

" In ihe parlimcc of. leOnnion miTcliH'nts — " oli cutlom" — rouiidrd oDCotn. 
tnon noiiont of equity— which the mmndiirius mlif istrntes Hre rxprcird to ' 
tee enforced, 7'bit Coinnion Lbw of China jiues far l-^.tonniertnlutice and \m\^ „ 
in cbecK ihe othni v^ite unliobiited dei^titm of tStit i:mp{ra. ' « 



152 



tetk pit Common Law) •'.not as. being iizri law, but as being,: 
No Jaw!"i Hence, nothing subversive o{i equity deserves! 
the name of law, or is to 'so treated as law, by any of the 
officers, the Judges, or the e;:ecutors of law. There is, and 
there can be, bo valid oe binding law, at variance with j«sr 
tice or equity, either on earth or in heaven. 

SoTOcs of' Law, IN THE Divine WiiL^^ 

P{>wer beJongeth unto God. All rightful rule and author"?, 
ity arc from him. By bestowing social and moral existence, 
OIL meo^ he haq, of necessity, imprinted thci iam of that eo- 
ciaiand inorali. existence upon thera.. By giving them the 
7zafMre they possess, he. has bound them by ^Ae /oWj of that 
nature. Sy establishing; the. rtlalions they sustain to, each 
other, he has; indicat&d the eZuim they owe to each othesTi 
Among these duties ihs duty of ihe COMMUNITY (not 
a select portion of them) to se« that the rights of each mem- 
ber of the communiiy are respected, and uninfringed. From 
the plagues of Egypt to the present hour, the universal hist 
lofy of the providential government of God, over the nations, 
attests this gr^at truth, that it is the MASSES and. noi the 
ojiisials merelf^ of the nations, that God and nature hold; re-! 
sponsible for the executing of just . judgmenU Feahy to 
justice, not to parchments i& thg constant biirden of hiire- 
qpisitions. 

Cp??sTipc;o.TWJ^ o? Government' Not Ai^B^^^^ 

If this be a truthful account of civil government, then the 
Constitution of civil government has, ayou;t/iai?on in nature 
— that is to say, in tE|D Biv'mE "WiLt. It is an existing mat' 
tir offdci, as much s6 as is the constitution of the hurhim 
JiNiJy. ' Of the7<E#fC7', the physiologists, (Dv. Cortibe for ex- 
aiflaple) may hnve given a ittore or less reliable- aceountj in 
the books they maji' have written. Of the jferjWer, the Gon- 
ventioh of 178?' maylijave traced more or less correctly the 
otitKnes, and' indicated the appropriate details. In the 
former case, ah individtsalj in the latter case, accnvention, .' 
and afterwiards an er^irfe ttation, Assumed the responsibility 
ofthe, statements. Both are statementg f.nd- not xreations, 
neveitheiess. ^The Fedetat Convention apd " we the Peo- 
ple" of the iftaited States"' co«ld no. mose ^Onte ii Constlttij^ 
tiOfifi drdViV^ovemmentj oat of a cloih of our own^fftbrSc^ 
an<i apdii finy jhriiiciplisa that might suit otir owi^' seM^hties^^ 
or^aprjcjE^a iGpnstit|^tjh^ that should hQ vc(^d md bini^inffj 
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human body, that should' be bindmg upon all tl^e anatomists 
and surgeons of a nation, oif on alLwho sho^uid have occa- 
sibn to contract their muscles, and - move their limbs !— Iix 
both cases, it is God who has ^ai^.the constitntions. Ali? 
that men in either case c^in do^ i$ to lear7i,. to t^ach, and to 
use them.. ' " 

As much as this, the Common Laio says, Avhen it denies 
that human Authorities can malce wicked and;unjust laws, 
that can be binding and valid, As^ rtiuch as this, the Decla- 
rdtiorfof Indepmdence, by obvious implication says, when it 
claims for the new Republic the power to " do ali acts and 
things- which independent Stales imay, oP'iiiGHT, do." ' As 
much as.this, the Prean^ble of ' the Federal Constitution re- 
ccfgnizesj and the same is supposed in the pi"0visidn to cor- 
rect its. own mistaken statements of " justice"' by " amend- 
ments" of its provisions. 

Absurdities cAi^i NOT BECOME . Law^ 

Wby should any men stultify tbemseives, or degrade by 
broad caricature, the claims and prerogatives of that' civil 
govern men tMibey would teach men to respect, by inculcating 
thCi reveyse of this dbctrine?^ How would they -have us re- 
gard a provision of a paper' Constitution that incidentally 
(by wfly of describing a boundary line, for example) should 
bid us locate the river Ohio west, of the Missouri, ojr .thfe 
Rocky Mountains east of the Mississippi ? Would our 
judges and jurors, in all comings time, l3?e obliged thus to 
regard and .describe them ? ' Suppose -there' were a consti- 
tutional *' i:w}ipact" OX' a legislative mactment, that the three 
angles:of:every rigbt angled triangle? should be "deemed, 
^ taken, reputed,iand adjudged in law tcJ bi&*' equal to 5^»€w 
right angles, woulditheprovision be binding ? - Could it be 
niade "^Constiiutionel Laib?'^ Suppose it were provided 
ihat^all elephants should henceforth be^ ?7wce, and that jwe^ 
should henceforth be tkings-r<^immortal spirits^ ■ chattelspir^ 
sonal. I Could either of • those pro visiorss become laiJbti '-■ T& 
say sOj would beito dpTtyi thsdistmctim charact^iitits of lata 
its^f it) say ithat it is not to: be defined either by order, by 
fitness, by truthfulness, or by rule : — f.hat it is, in no way, 
disttnguisbable from way wardrwsfe, ftam falsehood^ from 
lawlessness, from caprice,' : i 

' I^N MAY piSCbVEE, KJT, KOT CltEATB, LaW. 

' Th(? • alchymists of th^f datk ^iges ; guppgsp.d, it possible, i to / 
obt^i« bv com|)p!un,d> a subst^hQi? j , w,|ilph,"Aey cafj^d,, the . ; 
philpsop^ej^a stone, the touch of , wbi^clsi should Jriansm 
whatever it touched into gold! We smile and wonder at 
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their folly, and we may justly ciaiiTi that, except in the 8c5* 
ence of jurisprudence, the world h^s made some cr«'diiablo 
progress, since the limes of the alchymists. But in the midst 
of the nineteenth century, under the light of the Christi n 
Scriptures, in the presence of ihe Comnjon Law, and almost 
seventy years after the glorious Anieiican Declaration of 
self-evident truths, and inalienable human rights, it is still 
held and maintained by grave and learned men, that certain 
pieces of parchment or paper, emanating from certain places, 
and prepared by ceriiiin hands, possess the power of trans* 
muting whatever foily or selfishness may have been pleased 
to write upon them into mlid and author iial ire law ! Have 
power to counteract creative wisdom and goodness, by trans- 
forming an immo;tal vian into a thing ! Compared with 
this dream of the jurists of the nineteenth century, the 
dreanjsof the alchymists of the eleventh century nifty al- 
most be pronounced philosophical as well as harmless. 

The time, however, can not be far distant, when these 
matters will be better understood — when legislative and 
judicial halls will be occupied in the rational task of learn- 
ing, declatingt and applying to the aflairsof men, the great 
principles of eternal, immutable law, rather thim in vain at- 
teiiipts, either to crs.ite, or to it. To establish a ' 

manufactory and to cnmm'ssion inamifacturei s of laws for 
the government of the solar system, laws for the government 
of mineral, vegetible, or animal existences, chemical laws, 
or laws of hydrostatics; all this might pass for a rniional 
amusement (as it seems indeed to have been the amusement 
of philosophera, before Lord Bacon's liWie) in the compari- 
son with the still current usage of attempting to nianufac* 
ture Constitutional Law, the law by which the social re- ^ 
/a/£o>w o/'w/««, in political conimuniiies, must be governed I 
When shall the inductive instead of the constructive and 
hypotheiicnl philosophy be applied to the science of g/jvern- 
vient ! When will men see that they can only discover 
and obey^ not conttiucf, the laws of the political world! 
That their paper constitutions can only teach and declare, 
not originate, the fundamental principles of a civil govern- 
ment : 

To the case in bandi Human beings can no more con- 
struct a civil governmeni, with binding authority crcr hu-: 
man beings, yet without the power to execute judgment 
between a man and his neighbor," than they can construct 
a globe without the quality of roundness^ or a cube without 
its six sidetii Abortions and absurdities tbey may tnultiply 
as they please. ** There is no authority but of iSod," and 
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the authorities that be {that truly possess any binding- au- 
thority) " are ortfained of God." These " are u terror not to 
good works, but to the eteV." They are "the ministers of 
God" " attending continually upon this very thirug," and on 
no other ground, and in no other character, can they right- 
fully clainn io bS recognized, or deserve the "tribute" of 
support. [Paul, in Rom. Xill, 1 — 9.] A Consiilution of 
civil goDe}7ime?d, therefore, that tolerates slavery, is an ab* 
surdity that can ml exist. 

Our National Documents. 

With these plain principles of corrmon sense, of Common 
Law, and of our coiunion Christianity, the national dccu- 
meinto of our common country, in the main, happily har- 
monize. Our Declaration of Independence and tht* Consti- 
tution of 1787-9 taken as members of each other, consider- 
ed as a whole, and construed by its ^pmY, constitute a credit- 
able statement of Constitutional Law, and even without the 
amendments of which they are susceptible, are amply suffi- 
cient in their provisions, for either the legislative or judi- 
cial abolition of slavery. An oath to suppoit the Constitu- 
tion of the United State* is an oath to promote "^w^zWand 
secure "/zic;7y," an oath to adhere to its "self-evident truths^* 
and vindicate inalienable human rights. The legislator 
perjures himself who takes this oath and refuses to legis- 
late ^pfainst slavery. The judge perjures himself who takes 
this oath, and does not, when tiic opportunity offers, proclaim 
ddiverance to the captive. 

Objections CoNsiDEttED. 

It has been said by some of the friends of the enslavedr 
that in out* political effijrts in their behalf, we must not at' 
tempt to wield powers of government not conceded to us by 
those expositors of the Constitution whom the Constitution 
itself provides (to wit,) the Judges of the Supreme Court- 
that we must give to the Constitution the same construction 
thtfy give it, in the active exertions we put put forth. But 
what if they have construed it wrong ? Are our consciences 
to be bound by theirs i Or may the judicial department 
dictate beforehand, to the legislative? May n t a member 
of Congress in the discharge of Am duty, vote for ike abpli* 
lion of slavery, as understands his lawful powers:, and 
throw upon the judges the responsibility of pronouncing the 
legislation unconstitutional, if they can ? And besides, for 
wliat objeclido the friends of God and humanity wield ihebr v 
political powers, in this grand struggle, but io rescue every 
departme?u of the goveri ment, the judicial, as W«ll as the 



; ,i ;<ul s\'i:scndw, from.' the polhilhiyatul v,vUhov id, , 
touch of ;4avo, power? Ave not iha- rcople-VLS. truly ve- 
spon.iibie i<i..; • sound judiciary as a, sound I'egis'af/tU'e 'Ms ii 
not quite as essential for the security of their rijrhts ? And 
dos-a not ihe Constitution recofrnize in the , PEOPLE tho 
constitutitn:!i' guardians- even of the judiciary itself — the 
uitiinate v::<posi*ors of the Coiistitutiou ? "JUDGES and 
officers shalt thou make thee in all tii« gates which the Lard 
thy God giveth .hee, throughout thy tribes, and they shall 
rule the people with just judgment." If the present judges 
decide wrongfully, we must indeed sti.bm'it to iheir decisions 
for the time being, though we must not assist in executing 
their unrighteous decisions, nor lose a moment's time in 
putting things in train for providing better successors in their 
place, whenever their seats shall be vacant. 

The views of law that have been presented will alarm' 
some with the apprehension that they would tend to fluctu- 
ation and change — .hat conflicting views o( jxisttce andequity 
would beget co:^jtant uncertainty and doubt. The very re- 
verse of all this is the truth. The " glorious unceriainty of 
the laid''' (so convenient to those who subsist on the spoils,) 
ha3 grown into a proverb long ago. Who does not know 
that conflicting constructions of statutes and parchments, 
decisions versus decisions, precedents arrayed again&t prece- 
dents, and technicalities against common sense, have made 
law a vast game of hazard, now, and that a few maxims of 
that same Common Law we would exalt, constitute almost 
the only element of stability, of certainty, or of justice, that 
remain. On this point, and as a concKision of the whole dis- 
cussion, we introduce a further extract from, the correspon- 
dence of the Oberlia Anti-Slavery -iraittee vtf^ith Hon. 
Wis. Andrews. 

"It may h© said liiat.thra rnl« makes every man his own constitiitioa 
maker anil iaw maker. There might be some f^rce in this, if the law of 
God were some indefinite thing which man's arbitrary will might mould 
into any shape it pleased. Bat the principles of fundamsntar morality 
aretiiore clearly antl determinatelj? laitldowu by ethical writers than the 
import of the Constitution of the Union by the sages of the law^ Our 
public men could' liave all the motives fbr giving the'divine lawan honest 
inJerpcetatiOQ which urgelhemto intecpret the ConstiUition hoaestly. 
Mistakes might be committed which would need to be corrected by the 
covnrts^or'by subsequent le^slation; bat the general consequences would 
beagradasStmprorenieBt.iDlhe:mdral aspect of sociefyi Thefonbtaln 
w^ld b« hes^^ and;th€: atteein salutary. la.w would be venerable in tb« 
eyc^of men, and Ihesnblime words of Hooker would be no rhetorical , 
floOfish^-'Of LAW thecft can be no less aclmowledgcif thin that her 
utaSi is.tfae bosooiOEGodi her voie« ihfr. haroiony :o€ the world : ali:tl^i^ < 
inJ4«weawsdc, earth, daben homJW!, the "VERY LEAST AS.KEELINO 
HERCARKANB TiRSE GREATEST AS KOT EXEMPTED^ FROM 
HS£& POWEI^.^' So(ftim)tel»aRd'me»randcreataresof wlat Condition' 
scMVfir^tbQtiflififieh iadifterent tort andfmaaner, yet; all with osifirann.. 
consent, adzairiog her, as the mother f^f their peace and joy.' " 
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SYNOPTIC A L INDEX 

OF THE FEDERAL CONSTITUTION OF 1787-9, IN ITS 
BEARING ON SLAVERY, AS EXHIBITED IN THE 
PRECFDING VIEW. 



I. — Portions of the documoit claimed as being inccnmstent 
with Slavery, or authorizing its abolition by the NaiioTial 
Government. 

1. — Object of the CoN3TiTurioN. 

" We, the people of the United Slates, in, order to form a more perfect 
Union, establish justice, ensure domestic tranquility, provide for the 
common defence, promote the general welfare, and secure the blessings of 
liberty to ourselves and our posterity, do ordain and establish this Consti'- 
tution for the United States of America." — [P/camWeJ— See pages 7, 

40, 84, 97. 

2.— Powers Conferred. 

" This Constitution, and the \a.\v9 of the United States which shall be 
made in pursuance thereof, and all treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme- lata of tkt 
land, and the judges in every State shall be _bound thereby, any thing in 
the (constitution or laws of any S(ate 'o the contrary notwithstanding."' 
—[Article 6, Clause 2.]— Sec pages 41, 9P, 109, 110, 113. 

" Tfie Congress shall have power"— "To regulate commerce with for- 
eign nations, and amcns tne several States, and with the Indian tribes." 
— [Art. 1, Sect. 8, Clause 3.]— See pages 43, 96. 

To exercise exclusive legislation, in all cases whatsoever over such 
district (not exceeding ten miles square) as may, by cession of particular 
Sta.tes, and the acceptonce of Congress, become flie seat of government of 
the United States, and to exercise like authority over all places purchased, 
by the consent of the legislature of the State m which the Rame shall be, 
for the erection of forts, magazines, arsenals, dock-yards, and other need- 
ful buildings."— [Art. 1, Sect. 8, Clause 16.]— Seepages 65, 96, 

" To make alt laxos which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers vested by this 
Constitution in tlie government of the United States, or in any depart- 
ment or office thereof."— [Article 1, Section 8, Clause 17.] See pages 

41, 84, 96. 

"The Congress shall have power to dispose of, and make all needful 
rules and regulations respecting the territory or other properly belong- 
ing to the United States," &!,c.—lArticle4, Sect. 3, Clause 2.] See pages 
63,86. 

3.— Inhibitions or limitations of State Power. 

« No State shall"— "pass any bills of attainder, ex post facto law, or law 
impairing the obligation of contracts, or grant any titles of nobility." 
[Art. 1, Sect. 10, Clause 1.]— See pages 63,96. 

'«No State shall, withO'it the consent of Congress "—"keep troopt, or 
ships of war in time of peace,"— '*or engage in <ror, unless actually in- 
vaded, or in such imminent danger as will not admit of delay." — Art. 1, 
Sect. 10, 67a«se2.]— See pages 68, 75, 06. 
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"The citizens of each State shall be entitled to all the privileges and 
immunities of citizens, in the several States." — iArtidc 4, Scctian 2;, 
Qlause 1'.] — See pages 75, 96. 

''The United States shall guaranty to every State in this Union a. repub- 
lican form of government," lk.c. — [Article 4, Sect. 4. J — See pages 46, 96. 

4. — Guaranties of the sights of individuals, untier Com- 
mon Law. 

"The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasomble searches and seizures, shall not bo viola- 
ted ; and no warrants shall issue but upon probable cause, supporteil by 
oath or affirmation, and particularly describing the place to be searched, 
and tha persons or things to be seized." — lAmendments, Article 4.]— See 
pages 94, 96. 

"No person sliall be" — "deprived of life, liberty, or property, vnthoui 
dme process of law,'' &c. — [Amendmevis, Article 5.] — See pages 58, 93, 95. 

"Congress shall make no law respecting an establishment of religion, 
or prohibiting thej ree exercise thereof, or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition tlie government' for a redress of grievapces." — ^Amendments, 
Article 1 . ] — See pages 91 , 96. 

5,. — FuKTHEK Recognitions of Common Law. 

"The privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion or invasion, the public safety may re- 
quire it."— iArtirM I, Sect. 9, Claus&2.] 

*'JTo bill of attainder or • eic post facto law shall be passed." — [Jb. 
Clause 3.] —See page 96. 

" The trial of all crimes, except in cases of impeachment, shall be by 
jury, and such trial shall be held in the State where tlie said crime shall 
have been committed," &c. — [Article '3, Sect. 2, Clause 3.] — See page 95. 

" Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and com- 
fort. No person shall be convicted of treason unless on the testimony of 
two icitnesses to the same overt act, or on confession in open court." — 
lArticle 3, Sect. 3, Clause 1.]— See pages 33, 95. 

**The Congress shall have power to declare the punishment of treason, 
■'V}t no attainder of treason shall icork corruption of blood, or forfeiture, ex- 
cept during the life of the person attainted. — [lb. Clatise2.'\ 

"The President, Vice-President, and all civil olficers of the United 
States, shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors." — [Article il. 
Sect. 4.] 

"In suits at ComTnon law, where the value in controversy shall exceed 
twejJty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined, in any court of the United 
States, than according to the ruleskof the Common law." — [Amendmerits, 
Article 7.]— See page 93. 

" Excessive TvU shall not be required, nor excessivejnes imposed, nor 
croel an<l unusual puni3hment8 inflicted." — [AmendmentSy Artifle 8.] 
See page 93. 

" The enumeration, in the Constitution, of certain rights, shall not be 
conatraed to deny or disparage others retained by the people." — [Amend- 
mevis, Article 9.] 

" In all criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the State and district 
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whernin tlie crime shall, have been committeiij \vhich district sluill havo 
been previously ascertained by law, and to be inlbrnied of the nature and 
cause of tlto accusation ; to be confronted with the xvituesses against him, . 
to liave compulsory process for obtaininp; witnesses in his favor: and to 
have assislance of counsel for his defence." — [Amendments^ Artidc 6,]— 
See page K'. 

6.— Qualifications of Voters and Offickes. 

No diotinetion of color, of race, or ai parentage is specified in the Con- 
stitution, among the quaJiiications either of voters or officers. — See pasrea 
86, 89. 

ll.—Poriio7is of the Dociime7it clazTned by the slaveholders 
as hciiig a guarcoitij of slavery, or a compromise in its 
fator, 

1. — Representatives and direct taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective numbers, which shall be determined by adding to the 
whole number of free persons, including those bound to service for a 
term of years, and er.cUuling Indians not taxed, three-fifths of all other 
persons," &c. — [Article I, Sect. 2, Clause 8.]~bee pages 27, 89. 

2. — "The migration or importation of such pei-sonsas any of the States 
now existing shall think proper to admit, shall not be prohibited by the 
Congress, prior to the year one thcus;md eight hundred and eight, but a 
tax or duty may be imposed on such importation, not exceeding ten dol- 
lars for each person." — [Article 1, Sect. 9, Clause 1.]— See pages 28, 89. 

3. — " No person held to service or labor in one State, under the laws 
thereof, escaping into another, shall, in consequence of any law or regu- 
lation therein, be discharged from such service or labor, but shall be de- 
livered up on claim of the party to whom such service or labor may be 
due."— [j4?ficZe 4, Sect. 2, Clause 3.]— See page 21. 

4. — " The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the Slates, are reserved to the States re- 
spectively, ,),• to the people." — [Amendments, ArticlelO.1 — Seepage 37. 

5-—" Congress shall have power"—'-' to provide for calling forth the 
militia to execute the laws of the Union, suppress insurrcclions and repel 
invasions." — [Article I, Sect.B, Clause li.l — See page 30. 

6. — " The United States [shall guaranty to every State in this Union a 
repub lican form of government and] shall protect each of them against in- 
vaiion, and on application of the legislature, or of the executive, (when 
the legislature can not be convened) against domestic violence." — [Ar- 
ticle 4, Sect. 4.]~See page 35. 



1 



